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97th Legislative Session 0

2022 South Dakota Legislature
Senate Bill 137

AMENDMENT 137D FOR THE INTRODUCED BILL

An Act to establish gestational surrogacy arrangements and agreements.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That a NEW SECTION be added to title 25:

Terms used in this chapter mean:

(1) "Assisted reproduction," the use of medical techniques performed by a licensed
provider to bring about pregnancy by means other than sexual intercourse;

(2) "Child," an individual or individuals born pursuant to assisted reproduction whose
parentage may be determined under this chapter or other applicable law;

(3) "Embryo," a fertilized egg up to fourteen days post-fertilization;

(4) "Embryo transfer," all medical and laboratory procedures that are necessary for

the transfer of an embryo into the uterine cavity;

£63(5)

"Gestational surrogacy arrangement," the process by which a woman who is not

£(6)

the intended parent attempts to carry and give birth to a child created through in-

vitro fertilization;

"Gestational carrier agreement," a written agreement regarding a gestational

83(7)

surrogacy arrangement between—an intended—parent parents and a gestational

carrier as provided in this chapter;

"Gestational carrier," a woman who is not an intended parent and who agrees

£93(8)

under a gestational carrier agreement to become pregnant through assisted

reproduction using an embryo that is not her own;
"Intended-parent parents,"-anirdividuat biological parents who-manifests manifest

an _intent to be legally bound as—aparent parents through a gestational carrier

arrangement;

Underscores indicate new language.
} indicate deleted language.
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££603(9)  "Medical evaluation," an analysis by a provider who consults the recommended

guidelines published and in effect at the time of the analysis by the American

Society for Reproductive Medicine;

H1H(10) "Mental evaluation," an analysis by a licensed mental health professional who

consults the recommended guidelines published and in effect at the time of the

analysis by the American Society of Reproductive Medicine;

£23(11) "Provider," a health care professional who:

(a) Is a physician licensed, certified, or registered by the state;

(b) Practices in a medical facility licensed by the state; and

(c) Is board certified or board eligible in reproductive endocrinology and

infertility.

Section 2. That a NEW SECTION be added to title 25:

A woman is eligible to serve as a gestational carrier if, at the time the gestational

carrier agreement is executed, the woman:

(1) Is a United States citizen or legal resident of the United States;

(2) Is at least 21 years old;

(3) Has completed a medical evaluation relating to the anticipated gestational

surrogacy arrangement by a provider;

(4) Has completed a mental health evaluation relating to the anticipated gestational

surrogacy arrangement, by a licensed mental health professional;

(5) Is represented throughout the surrogacy arrangement by independent legal

counsel of the woman's choice who is licensed to practice law in this state and who

advises the woman regarding the terms of the gestational carrier agreement;—and

(6) Is not on any form of public assistance provided under the laws of this state; and

(7) Adheres to all applicable recommendations of the Practice Committees of the

American Society for Reproductive Medicine and the Society for Assisted

Reproductive Technology (2017).

Section 3. That a NEW SECTION be added to title 25:

To be eligible to participate in a gestational surrogacy arrangement and execute a

gestational carrier agreement,—an the intended-parent parents must:

(1) Be at least 21 years of age;

(2) Have completed a mental health evaluation relating to the anticipated gestational

surrogacy arrangement;

Underscores indicate new language.
} indicate deleted language.
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(3)

Have completed a medical evaluation relating to the anticipated gestational

(4)

surrogacy arrangement;-and

Be represented throughout the surrogacy arrangement by independent legal

(5)

counsel of the intended parent's choice who is licensed to practice law in this state

and who advises the intended-parent parents regarding the terms of the gestational

carrier agreement; and

Adhere to all applicable recommendations of the Practice Committees of the

American Society for Reproductive Medicine and the Society for Assisted

Reproductive Technology (2017).

Section 4. That a NEW SECTION be added to title 25:

1)

A gestational carrier agreement is not valid unless:

At least one party is a resident of this state or the birth is planned to occur in this

(2)

state;

The gestational carrier and intended-parent parents meet the requirements of this

(3)

chapter;
The agreement is:

(4)

(a) In writing;

(b) Executed prior to the commencement of any medical procedures related to

the surrogacy arrangement, other than medical or mental health

evaluations necessary to determine eligibility of the parties under sections
2 and 3 of this Act;
(c) Signed by the intended-—parent parents, the gestational carrier, and the

gestational carrier’s partner, if any; and

(d) Notarized or witnessed by two disinterested competent adults;

The agreement provides:

(a) The express agreement of the gestational carrier to undergo embryo

transfer, attempt to carry and give birth to the child, and surrender custody

of all resulting children to the intended parents upon the birth of the child;

(b) The express agreement of the intended-parernt parents to accept exclusive

custody of the resulting child upon the child's birth regardless of the sex or

mental or physical condition of the child, or the number of children, if

applicable, and to assume sole responsibility for the support of the child

immediately upon the birth of the child;

Underscores indicate new language.
} indicate deleted language.
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(c) How—an the intended-parent parents will cover the medical expenses and

other expenses related to the pregnancy of the gestational carrier and the

medical expenses of the child;

(d) The express acknowledgement and agreement of the gestational carrier’s

partner, if applicable, to be jointly bound by the obligations imposed on the

gestational carrier pursuant to the gestational carrier agreement;

(e) That a right created under a surrogacy agreement is not assignable and

there is no third-party beneficiary of the agreement other than the child;

and

() That the intended-parent parents and the gestational carrier will consult

with a medical provider regarding the pregnancy and care of the child.

Section 5. That a NEW SECTION be added to title 25:

The following occurrences do not affect the validity of a gestational carrier

agreement:

1)

The marriage, legal separation, or divorce of a gestational carrier after the

(2)

agreement is signed by all parties. The carrier's spouse’s consent to the agreement

is not required, and her spouse is not a presumed parent of a child conceived by

assisted reproduction under the agreement;

The marriage of an intended parent after the agreement is signed by all parties.

(3)

The new spouse’s consent to the agreement is not required, and the spouse is not

a_presumed parent of a child conceived by assisted reproduction under the

agreement; or

The death, legal separation, or divorce of an intended parent after the agreement

is signed by all parties. The intended-parentis parents are the—parent parents of
the child-:.

Any party to the gestational carrier agreement may terminate the agreement at

any time prior to implantation of the embryo for any reason or no reason. If a transfer

does not result in a pregnancy, any party may terminate the agreement at any time prior

to a subsequent embryo transfer.

Section 6. That chapter 25-5A be amended with a NEW SECTION:

A gestational carrier agreement must be validated by the court before an embryo

transfer occurs. For legal parentage to be established in the intended parents, as defined

Underscores indicate new language.
} indicate deleted language.
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in section 1 of this Act, a court must make a finding in its order that parentage is in the

best interest of the child.

Section 7. That a NEW SECTION be added to title 25:

A gestational carrier agreement must be validated by the court before an embryo

transfer occurs. For legal parentage to be established in the intended parents, a court

must make a finding in its order that parentage is in the best interest of the child.

Section 8. That chapter 25-6 be amended with a NEW SECTION:

A gestational carrier agreement must be validated by the court before an embryo

transfer occurs. For legal parentage to be established in the intended parents, as defined

in section 1 of this Act, a court must make a finding in its order that parentage is in the

best interest of the child.

Section 9. That a NEW SECTION be added to-title25 chapter 25-5A:

ehitd-is—the biclogical ehildof the gestational-earrier- The provisions of this chapter and
chapter 25-6 are the only means by which the relationship between a birth mother and a

child may be voluntarily terminated by an order of the court.

Section 10. That a NEW SECTION be added to-title-25 chapter 25-6:

Underscores indicate new language.
‘ indicate deleted language.
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gestational-—carrieragreementand-apreghaney—orbirth—has—resutteds The provisions of

this chapter and chapter 25-5A are the only means by which the relationship between a

birth mother and a child may be voluntarily terminated by an order of the court.

Section 11. That a NEW SECTION be added to title 25:

This Act is effective July 1, 2022, and applies to agreements entered into on or

after that date.

Underscores indicate new language.

‘ indicate deleted language.
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