State of South Dakota
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10

11

12

13

606H0620 HOUSE COMMERCE COMMITTEE ENGROSSED NO.

HB 1272 - 021052002

Thisbill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: Representatives Clark, Abdallah, Flowers, Frydie, Hansen (Tom), Hennies
(Don), Jaspers, Lintz, Pummel, and Rhoden and Senators Diedrich (Larry),
Cradduck, Hutmacher, Madden, Olson (Ed), and Reedy

FOR AN ACT ENTITLED, An Act to authorize certain wine shipments, to levy an excise tax,
and to establish certain penalties.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

() "Winery," any entity that producestable, sparking, or sacramental winesfrom grapes,
grape juice, other fruit bases, or honey;

(2) "Table sparkling, and sacramental wine," any beverage madewithout rectification or
fortification and containing not more than el ghteen percent alcohol by volume and
made by the fermentation of grapes, grape juice, other fruits, or honey.

Section 2. The secretary of the Department of Revenue may issue a direct shipment wine
license to the owner or operator of awinery located within the state and producing table wine,
gparkling wine, or sacramental wine. Licenses may be issued and renewed for an annual fee of
one hundred dollars, which isin lieu of all other license fees required by chapter 35-4. The fee
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shall be deposited in the general fund. Any person licensed pursuant to this Act shall also apply
for and obtain a license pursuant to chapter 10-45.

Section 3. A winery licensed pursuant to section 2 of this Act and located in a state that
affords South Dakota wineries an equal reciprocal shipping privilege, or a winery located in
South Dakota, may ship, for personal use and not for resale, not more than two cases of wine,
containing a maximum of nine liters per case, in any calendar year to any resdent of South
Dakota age twenty-one or over. A winery licensed in South Dakota may ship, for personal use
and not for resale, not more than two cases of wine, containing a maximum of nine liters per
case, in any calendar year to any resident age twenty-one or over of any state that allows its
residents to receive wine sent from outside that state.

Section 4. The shipping container of any winethat issent into or within this state pursuant
to section 2 of this Act shall be clearly labeled to indicate that the package contains alcohol and
may not be ddivered to a minor or to a person who is visibly intoxicated. The shipper shall
record on the delivery record the name, address, and date of birth of the person to whom the
shipment isddlivered from valid identification presented by the person. This section appliesonly
to shipments from states that provide substantial statutory reciprocity.

Section 5. No person may advertise shipments authorized under section 2 of this Act by
televison, radio, or print media. No shipper located outside South Dakota may advertise such
interstatereci procal wineshipmentsin South Dakota. Nothing inthisAct impairsthedistribution
of wine through distributors or importing distributors.

Section 6. There is hereby levied on all table and sparkling wines sold by a winery in this
state, an excisetax imposed at the sameratesand collected and administered inthe same manner
asthetax imposed on winein chapter 35-5. Sacramental winesare exempt from the tax imposed

by this section. The excise tax on wines established in this section shall be paid to the secretary
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of the Department of Revenue on or before the fifteenth day of the month following the month
inwhichthefirst saleismadein thisstate by awinery holding adirect shipment winelicense and
shall be deposited in the general fund. The licensee shall file with the secretary a return in the
form prescribed by the secretary, and shall keep records and render reports required by the
secretary in rules promulgated pursuant to chapter 1-26.

Section 7. Every person subject to tax under this Act shall keep records and books of all
receipts and sales, together with invoices, bills of lading, copies of hills of sale, and other
pertinent papersand documents. Such booksand records and other papers and documents shall,
at al timesduring business hours of the day, be subject to inspection by the secretary of revenue,
or duly authorized agents and employees of the secretary to determine the amount of tax due.
Such books and records shall be preserved for a period of three years unless the secretary of
revenue, in writing, authorized their destruction or disposal at an earlier date.

Section 8. Notwithstanding the provisionsof § 35-4-47 or 35-4-60, awinery holding adirect
shipment wine license pursuant to this Act may sdll the wine produced under the license to
wholesalersand retailerslicensed pursuant to subdivisons 35-4-2(2), (3), (4), (5), (6), (9), (11),
(12), (13), and (18).

Section 9. The secretary may revoke the license of any person who isthe holder of a direct
shipment wine licenseissued pursuant to thisAct and who hasfailed to fileareturn, or who has
filed a return and has failed to pay the tax due the state as required by section 6 of this Act.

Section 10. The secretary of the Department of Revenue shall promulgate rules pursuant to
chapter 1-26 establishing the criteriaand proceduresfor obtaining adirect shipment winelicense
and procedures for collecting the excise taxes pertaining to a winery under this Act.

Section 11. The licensee shall register labels for each type or brand produced with the

secretary of the Department of Revenue, inthe same manner and at the same rate as prescribed



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-4 - HB 1272

for wine in chapter 39-13, before sale. If the label or brand states or implies in a false or
mideading manner a connection with an actual living or dead Native American leader, the
secretary shall rgect the registration of the labdl.

Section 12. That § 10-59-1 be amended to read as follows:

10-59-1. Theprovisionsof thischapter apply to any taxesor feesor persons subject to taxes
or feesimposed by chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A, 10-46B,
10-47B, 10-52, 32-3, 32-3A, 32-5, 32-5B, 32-6B, 32-9, 32-10, and 34A-13 and 8§ 22-25-48,
49-31-51, 50-4-13 to 50-4-17, inclusive, and the provisions of chapter 10-45B and this Act.

Section 13. Any person who, in violation of the provisons of this Act, sells, ships, or
distributes or attempts to sdll, ship, or distribute wine without a license; sdlls or purchases, or
attempts to sal or purchase, an amount of wine in excess of the limits imposed by this Act;
intentionally midabel sany wine or wine shipment; engagesin advertising practi ces prohibited by
this Act; or failsto pay or failsto file areturn for any tax etablished in this Act is guilty of a
Class 1 misdemeanor.

Section 14. Any person who sells, ships, or delivers wine under this Act to any person who
islessthan twenty-one years of age isguilty of a Class 1 misdemeanor. Placing or attempting to
place an order for wine under this Act by a person less than twenty-one years of ageis deemed
to be an attempt by the person to purchase an a coholic beverage and is subject to the provisions
of § 35-9-2. All other laws related to the sale, purchase, possession, and consumption of
alcoholic beverages as they pertain to persons less than twenty-one years of age apply to the
provisions of this Act.

Section 15. Nothing in this Act authorizesthe sale or delivery of winewithin the boundaries
of any government entity that has otherwise lawfully prohibited the purchase of alcoholic

beverages within its borders.



