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HOUSE BILL No. 1269

Introduced by: Representatives Madsen, Flowers, Hennies (Don), and Teupd and Senators
Munson, Apa, de Hueck, Moore, and Staggers

FOR AN ACT ENTITLED, An Act to provide certain procedures for the imposition of
devel opment impact fees.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Only agovernmental entity that hasacomprehensive plan, asprovided, and which
complies with the requirements of this Act, may impose a development impact fee. If a
governmental entity has not adopted a comprehensive plan, but has adopted a capital
improvements plan which substantially complies with the requirements, then it may impose a
devel opment impact fee. A governmental entity may not impose animpact fee, regardlessof how
it is designated, except as provided in this Act.

Before imposing a development impact fee on resdential units, a governmental entity shall
prepare a report which estimates the effect of recovering capital costs through impact fees on
the availability of affordable housing within the political jurisdiction of the governmental entity.

An impact fee may be imposed and collected by a governmental entity after an ordinanceis
approved. Theamount of the devel opment impact fee shall be based on actual improvement costs

or reasonable estimates of the costs, supported by sound engineering studies.

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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o HB 1269

Section 2. Terms used in this Act mean:

(1)

(2)

3)

(4)

(5)

(6)

(7)

(8)

"Affordable housing," housing affordable to families whose incomes do not exceed
eighty percent of the median income for the service area or areas within the
jurisdiction of the governmental entity;

"Capital improvements,”" any improvement with auseful life of five yearsor more, by
new construction or other action, which increases or increased the service capacity
of apublic facility;

"Capital improvements plan," a plan that identifies capital improvements for which
devel opment impact fees may be used as a funding source;

"Connection charge,” or "hookup charge” any charge for the actual cost of
connecting a property to apublic water or public sewer system, limited to labor and
materialsinvolved in making pipe connections, ingtallation of water meters, and other
actual costs,

"Developer,” an individual or corporation, partnership, or other entity undertaking
devel opment;

"Development,” construction or ingallation of a new building or structure, or a
change in use of abuilding or structure, any of which creates additional demand and
need for public facilities. A building or structure includes modular buildings and
manufactured housing. The term does not include alterations made to an existing
sngle-family home;

"Development approval,” a document from a governmental entity which authorizes
the commencement of a devel opment;

"Development impact fee," or "impact fee," a payment of money imposed as a

condition of devel opment approval to pay aproportionate shareof the cost of system
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(9)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

17
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improvements needed to serve the peopl e utilizing the improvements. Theterm does

not include;

(@) A charge or fee to pay the administrative, plan review, or ingpection costs
associated with permits required for development;

(b)  Connection or hookup charges,

(c)  Amountscollected fromadevel oper inatransactioninwhichthegovernmental
entity has incurred expenses in constructing capital improvements for the
development if the owner or devel oper hasagreed to befinancialy responsible
for the construction or ingtallation of the capital improvements;

"Fee payor,” the individual or legal entity that pays or is required to pay a

devel opment impact feeg;

"Governmental entity,” a county or municipality;

"Incidental benefit," any benefit which accruesto a property asa secondary result or

as a minor consequence of the provision of public facilities to another property;

"Land use assumption," adescription of the service areaand projections of land uses,

dengities, intengties, and populationinthe serviceareaover at least aten-year period;

"Levd of service," ameasure of therelationship between service capacity and service

demand for public facilities,

"Local planning commission," the entity created pursuant to chapter 11-2 or 11-6;

"Project,” a particular development on an identified parcel of land,

"Proportionate share," that portion of the cost of system improvements determined

pursuant to section 10 of this Act, which reasonably relates to the service demands

and needs of the project;

"Public facility," includes any of the following:
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(19)

(@)

(b)

(©)
(d)

(€)

(f)

(9)

(h)

4. HB 1269

Water supply production, treatment, laboratory, engineering, administration,
storage, and transmission facilities;

Wastewater collection, treatment, laboratory, engineering, administration, and
disposal facilities;

Solid waste and recycling collection, treatment, and disposal facilities,
Roads, streets, and bridges including, but not limited to, rights-of-way and
traffic dgnals,

Storm water transmission, retention, detention, treatment, and disposal
facilitiesand flood control facilities,

Public safety facilities, including law enforcement, fire, emergency medical and
rescue, and street lighting facilities,

Capital equipment and vehicles, with an individual unit purchase price of not
less than one hundred thousand dollarsincluding equipment and vehicles used
in the ddivery of public safety services, emergency preparedness services,
collection and disposal of solid waste, and storm water management and
control;

Parks, libraries, and recreational facilities;

"Servicearea," based on sound planning or engineering principles, or both, a defined

geographic area in which specific public facilities provide service to development

withinthe areadefined. However, no provisoninthis Act may beinterpreted to alter,

enlarge, or reduce the service area or boundaries of a political subdivison whichis

authorized or set by law;

"Service unit," astandardized measure of consumption, use, generation, or discharge

attributable to an individua unit of development calculated in accordance with
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(21)

(1)
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generally accepted engineering or planning standards for a particular category of

capital improvements,

"System improvement,” any capital improvement to apublicfacility whichisdesigned

to provide service to a service areg;

"System improvement cost," any cost incurred for construction or reconstruction of

system improvements, including design, acquistion, engineering, and other costs

attributable to the improvements, and also including the costs of providing additional

public facilities needed to serve new growth and development. System improvement

costs do not include:

(@ Congruction, acquidtion, or expansion of public facilities other than capital
improvements identified in the capital improvements plan;

(b)  Repair, operation, or maintenance of existing or new capital improvements,

(c)  Upgrading, updating, expanding, or replacing existing capital improvementsto
serve exising development in order to meet dtricter safety, efficiency,
environmental, or regulatory standards;

(d)  Upgrading, updating, expanding, or replacing existing capital improvementsto
provide better service to existing devel opment;

(e)  Adminigtrative and operating costs of the governmental entity; or

(f)  Principal payments and interest or other finance charges on bonds or other
indebtedness except financial obligations issued by or on behalf of the
governmental entity to finance capital improvements identified in the capital

improvements plan.

Section 3. An ordinance authorizing the imposition of a devel opment impact fee shall:

Establish aprocedure for timely processing of applicationsfor determinations by the
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governmental entity of devel opment impact fees applicableto al property subject to
development impact fees and for the timely processing of applications for individual
assessment of development impact fees, credits, or reimbursements allowed or paid
under thisAct;

(2)  Include a description of acceptable levels of service for system improvements; and

(3) Providefor the termination of the devel opment impact fee.

A governmental entity shall prepare and publish an annual report describing the amount of
all impact fees collected, appropriated, or spent during the preceding year by category of public
facility and service area.

Payment of animpact feemay result inanincidental benefit to property ownersor devel opers
within the service area other than the fee payor. However, any impact fee that resultsin benefits
to property ownersor devel operswithin the service area, other than the fee payor, in an amount
which is greater than incidental benefitsis prohibited.

Section 4. A governmental entity imposing a development impact fee shall provide in the
impact fee ordinance the amount of impact fee due for each unit of development in aproject for
which abuilding permit isissued. The governmental entity isbound by the amount of impact fee
specified in the ordinance and may not charge higher or additional impact fees for the same
purpose unless the number of service unitsincreases or the scope of the devel opment changes
and the amount of additional impact feesis limited to the amount attributable to the additional
service units or change in scope of the devel opment. The impact fee ordinance shall:

(1) Include an explanation of the calculation of the impact fee, including an explanation

of the factors considered pursuant to this Act;

(2)  Specify the system improvements for which the impact feeisintended to be used;

(3) Inform the developer that the developer may pay a project's proportionate share of
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7. HB 1269

system improvement costs by payment of impact fees according to the fee schedule
as full and complete payment of the developer's proportionate share of system
improvements costs; and

(4) Inform the fee payor that:

(@) The fee payor may negotiate and contract for facilities or services with the
governmental entity in lieu of the development impact fee asdefined in section
16 of thisAct;

(b)  Thefeepayor hastheright of appeal, asprovided in section 14 of thisAct; and

(c) Theimpact fee shall be paid no earlier than the time of issuance of the building
permit or issuance of a development permit if no building permit is required.

Section 5. The governing body of a governmental entity beginsthe process for adoption of
an ordinance imposing an impact fee by enacting a resolution directing the local planning
commission to conduct the studies and to recommend an impact fee ordinance, developed in
accordance with the requirements of this Act. Under no circumstances may the governing body
of a governmental entity impose an impact fee for any public facility which has been paid for
entirely by the devel oper.

Upon receipt of the resolution, the local planning commission shall devel op, withinthe time
designated inthe resolution, and makerecommendationsto the governmental entity for acapital
improvements plan and impact fees by service unit. Thelocal planning commission shall prepare
and adopt itsrecommendationsinthe same manner and using the same procedures asthose used
for devel oping recommendationsfor acomprehensve plan, except asotherwise provided inthis
Act. The commission shall review and update the capital improvements plan and impact feesin
the same manner and on the samereview cycle asthe governmental entity's comprehensive plan

or e ements of it.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

_3- HB 1269

Section 6. The local planning commission shall recommend to the governmental entity a

capital improvements plan which may be adopted by the governmental entity by ordinance. The

recommendations of the commission are not binding on the governmental entity, which may

amend or alter the plan. After reasonable public notice, apublic hearing shall be held before final

action to adopt the ordinance approving the capital improvements plan. The notice shall be

published not lessthan thirty days before the time of the hearing in the government entity'slegal

newspaper. The notice shall advise the public of the time and place of the hearing, that a copy

of the capital improvements plan is available for public inspection in the offices of the

governmental entity, and that members of the public shall be given an opportunity to be heard.

Any change in the capital improvements plan shall be approved in the same manner as approval

of the original plan.

Section 7. The capital improvements plan shall contain:

(1)

(2)

3)
(4)

A general description of each exigting public facility, and any existing deficiency,
within the service area of the governmental entity, areasonable estimate of dl costs,
and a plan to develop the funding resources, including existing sources of revenues,
related to curing the existing deficienciesincluding, but not limited to, the upgrading,
updating, improving, expanding, or replacing of thesefacilitiesto meet existing needs
and usage;

An analyss of the total capacity, the level of current usage, and commitments for
usage of capacity of existing public facilities, which shall be prepared by a qualified
professional using generally accepted principles and professonal standards,

A description of the land use assumptions;

A definitive table establishing the specific service unit for each category of system

improvements and an equivalency or conversion table establishing the ratio of a
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(7)

(8)

(9)
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service unit to various types of land uses, including resdential, commercial,
agricultural, and industrial, as appropriate;

A description of all system improvements and costs necessitated by and attributable
to new devel opment inthe service area, based on the approved land use assumptions,
to provide aleve of service not to exceed theleved of service currently existing inthe
community or service area, unlessa different or higher leve of serviceisrequired by
law, court order, or safety consideration;

Thetotal number of service unitsnecessitated by and attributableto new devel opment
within the service area based on the land use assumptions and calculated in
accordance with generally accepted engineering or planning criterig;

The projected demand for system improvements required by new service units
projected over a reasonable period of time not to exceed twenty years,;

| dentification of all sourcesand levelsof funding availableto the governmental entity
for the financing of the system improvements, and

A schedulesetting forth estimated datesfor commencing and compl eting construction

of all improvements identified in the capital improvements plan.

Section 8. The following structures or activities are exempt from impact fees:

(1)

(2)

3)

(4)

Rebuilding the same amount of floor space of a structure that was destroyed by fire
or other catastrophe;

Remodeling or repairing a structure that does not result in an increase in the number
of service units,

Replacing aresdential unit, including a manufactured home, with another resdential
unit on the samelot, if the number of service units does not increase;

Placing a construction trailer or office on alot during the period of construction on
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thelot;

(5) Congtructing an addition on a residential structure which does not increase the
number of service units,

(6) Adding usesthat aretypically accessory to residential uses, such asatenniscourt or
aclubhouse, unlessit isdemonstrated clearly that the use creates a significant impact
on the system's capacity; and

(7)  All or part of a particular development project if the project is determined to create
affordable housing and the exempt development's proportionate share of system
improvements is funded through a revenue source other than development impact
fees.

Section 9. The impact fee for each service unit may not exceed the amount determined by
dividing the costs of the capital improvementsby the total number of projected service unitsthat
potentially could usethe capital improvement. If the number of new service unitsprojected over
a reasonable period of time is less than the total number of new service units shown by the
approved land use assumptions at full development of the service area, the maximum impact fee
for each service unit shall be calculated by dividing the costs of the part of the capital
improvements necessitated by and attributable to the projected new service units by the total
projected new service units. An impact fee shall be calculated in accordance with generally
accepted accounting principles.

Section 10. Theimpact fee imposed upon afee payor may not exceed a proportionate share
of the costs incurred by the governmental entity in providing system improvementsto servethe
new development. The proportionate shareisthe cost attributable to the development after the
governmental entity reduces the amount to be imposed by the following factors:

(1) Appropriate credit, offset, or contribution of money, dedication of land, or
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congtruction of system improvements; and
All other sources of funding the system improvements including funds obtained from
economic development incentives or grants secured which are not required to be

repaid.

In determining the proportionate share of the cost of system improvements to be paid, the

governmental entity imposing the impact fee shall consider the:

(1)

(2)
3)

(4)

(5)

(6)

(7)

Cost of existing system improvements resulting from new development within the
Service area or areas,

Means by which existing system improvements have been financed;

Extent to which the new development contributes to the cost of system
improvements;

Extent to which the new development isrequired to contributeto the cost of existing
system improvementsin the future;

Extent to which the new development is required to provide system improvements,
without charge to other properties within the service area or areas;

Time and price differentials inherent in a fair comparison of fees paid at different
times; and

Availability of other sourcesof funding system improvementsincluding user charges,

general tax levies, intergovernmental transfers, and special assessments.

Section 11. A developer required to pay a devel opment impact fee may not be required to

pay more than the developer's proportionate share of the costs of the project, including the

payment of money or contribution or dedication of land, or to oversize the devel oper'sfacilities

for use of others outside of the project without fair compensation or reimbursement.

Section 12. Any revenue from development impact fees shall be maintained in one or more
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interest-bearing accounts. Accounting records shall be maintained for each category of system
improvements and the service area in which the fees are collected. Interest earned on
development impact fees shall be considered funds of the account on which it is earned, and
subject to any restriction placed on the use of impact fees pursuant to the provisonsof thisAct.

Expenditures of development impact fees shall be made only for the category of system
improvements and within or for the benefit of the service area for which the impact fee was
imposed as shown by the capital improvements plan and as authorized in this Act. Impact fees
may not be used for:

(1) A purpose other than system improvement costs to create additional improvements

to serve new growth;

(2) A category of system improvementsother than that for which they were collected; or

(3)  The benefit of service areas other than the area for which they were imposed.

Section 13. An impact fee shall be refunded to the owner of record of property on which a
devel opment impact fee has been paid if:

(1) Theimpact fees have not been expended within three years of the date, impact fees

were scheduled to be expended on afirgt-in, first-out basis; or

(2) A building permit or permit for installation of a manufactured home is denied.

If the right to a refund exists, the governmental entity shall send a refund to the owner of
record within ninety days after it is determined by the entity that a refund is due. A refund
includes the pro rata portion of interest earned while on deposit in the impact fee account. A
person entitled to arefund has standing to sue for arefund pursuant to this Act if there has not
been a timely payment of a refund pursuant to this section.

Section 14. A governmental entity which adopts a development impact fee ordinance shall

provide for administrative appeals by the developer or fee payor. A fee payor may pay a
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development impact fee under protest. A fee payor making the payment is not estopped from
exercising theright of appeal provided inthis Act, nor isthe fee payor estopped from receiving
arefund of an amount considered to have been illegally collected. Instead of making a payment
of animpact fee under protest, afee payor, at the fee payor's option, may post abond or submit
an irrevocable letter of credit for the amount of impact fees due, pending the outcome of an
appeal.

A governmental entity which adopts a development impact fee ordinance shall provide for
mediation by aqualified independent party, upon voluntary agreement by both the fee payor and
the governmental entity, to address a disagreement related to the impact fee for proposed
development. Participation in mediation does not preclude the fee payor from pursuing other
remedies provided for in this section or otherwise available by law.

Section 15. A governmental entity may provide in a development impact fee ordinance the
method for collection of devel opment impact fees including:

(1) Additions to the fee for reasonable interest and penalties for nonpayment or late

payment;

(2)  Withholding of the certificate of occupancy, or building permit if no certificate of

occupancy isrequired, until the development impact feeis paid,

(3)  Withholding of utility services until the development impact fee is paid; and

(4) Imposing liensfor failure to pay timely a devel opment impact fee.

Section 16. A fee payor and developer may enter into an agreement with a governmental
entity, providing for payments instead of impact fees for facilities or services. That agreement
may provide for the construction or ingtallation of system improvements by the fee payor or
developer and for credits or reimbursements for costs incurred by a fee payor or devel oper

including interproject transfersof creditsor reimbursement for project improvementswhich are
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used or shared by more than one devel opment project. No impact fee may be imposed on afee
payor or developer who has entered into an agreement as described in this section.

Section 17. Theprovisonsof thisAct do not repeal existing lawsauthorizing agovernmental
entity to impose fees or require contributionsor property dedicationsfor capital improvements.
A development impact fee adopted in accordance with existing laws before the enactment of this
Act is not affected until termination of the development impact fee. A subsequent change or
reenactment of the development impact fee shall comply with the provisions of this Act.
Requirementsfor devel opersto pay inwholeor inpart for systemimprovementsmay beimposed
by governmental entities only by way of impact fees imposed pursuant to the ordinance.
Notwithstanding another provision of this Act, property for which a valid building permit has
been issued or construction has commenced before the effective date of a development impact
fee ordinance is not subject to additional development impact fees.

Section 18. If the proposed systemimprovementsincludetheimprovement of publicfacilities
under thejurisdiction of another unit of government including aspecial purposedistrict that does
not provide water and wastewater utilities, a school district, and a public service district, an
agreement between the governmental entity and other unit of government shall specify the
reasonable share of funding by each unit. The governmental entity authorized to impose impact
fees may not assume more than its reasonable share of funding joint improvements, nor may
another unit of government which is not authorized to impose impact fees do so unless the
expenditure is pursuant to an agreement under section 16 of this Act.

A governmental entity may enter into an agreement with another unit of government
including aspecial purposedigtrict that doesnot providewater and wastewater utilities, aschool
digtrict, and apublic service district, that hasthe responsibility of providing the servicefor which

an impact fee may be imposed. The determination of the amount of the impact fee for the
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contracting governmental entity shall be made in the same manner and is subject to the same
proceduresand limitationsasprovidedinthisAct. Theagreement shall providefor the collection
of theimpact fee by the governmental entity and for the expenditure of the impact fee by another
unit of government including a special purpose district that does not provide water and
wastewater utilities, and a school district.

Section 19. The provisons of this Act do not apply to a devel opment impact fee for water
or wastewater utilities, or both, imposed by acity, county, or special purposedistrict, except that
in order to impose adevelopment impact fee for water or wastewater utilities, or both, the city,
county, or special purpose district shall:

(1) Haveacapital improvements plan before imposition of the development impact fee;

and

(2) Prepareareport to be made public beforeimpostion of the devel opment impact fee,

which shall include an explanation of the bass, use, calculation, and method of
collection of the development impact fee; and

(3) Enact the fee in accordance with the requirements of this Act.

Section 20. No county development impact fee ordinance imposed in an area which is
annexed by a municipality is affected by this Act until the development impact fee terminates,

unless the municipality assumes any liability which isto be paid with the impact fee revenue.



