State of South Dakota

SEVENTY-SEVENTH SESSION
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10

11

12

13

14

894H0621
HOUSE BILL No. 1253

Introduced by: Representatives Gillespie, Bartling, Bradford, Burg, Davis, Elliott, Flowers,
Hargens, Hennies (Thomas), Kloucek, McCoy, Nachtigal, Nesselhuf, Olson
(M€l), Valandra, and Van Norman and Senators Mcintyre, de Hueck,
Dennert, Hutmacher, Koetzle, Moore, Staggers, and Sutton (Dan)

FOR AN ACT ENTITLED, An Act to establish an ombudsman to represent youth offenders.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. The Executive Board of the Legidative Research Council shall appoint an
ombudsman for youth offenders. The person shall possess knowledge and training inthe field of
law enforcement, correctionsadministration, and public policy concerning youth offenders. The
budget for the ombudsman shall be appropriated annually by the Legidature.

Section 2. While serving as the youth offender ombudsman, a person may not be actively
involved inpolitical party activities, acandidate for or hold other public office, whether elective
or appointive, or engaged in any other full-time occupation, business, or profession.

Section 3. The youth offender ombudsman may:

(1) Invedtigate, on complaint or on the youth offender ombudsman's own motion, any

action by any juvenile correctional facilities operated by the Department of
Corrections without regard to its finality;

(2) Examine by subpoenathe records and documents of the Department of Corrections,
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Enter and inspect without notice any youth correction facility;

Subpoenaany person to appear, to give sworn testimony, or to produce documentary
or other evidence that is reasonably material to an inquiry;

Undertake, participatein, or cooperatewith personsand agenciesinsuch conferences,
inquiries, meetings, or studiesasmight lead to improvementsin the functioning of the
Department of Corrections,

Bring suit in the circuit court for Hughes County to enforce this Act; and

Establish and administer a budget for the office.

Section 4. The youth offender ombudsman shall investigate, on complaint or on the

ombudsman's own motion, any activity that isor is alleged to be:

(1)
(2)
3)
(4)
(5)

Contrary to or inconsistent with law or practice;

Based on mistaken facts or irrelevant considerations,
Inadequately explained when reasons should have been reveal ed;
Inefficiently performed; or

Unreasonable, unfair, or otherwiseobj ectionable, eventhoughinaccordancewithlaw.

Section 5. Notwithstanding section 5 of thisAct, the youth offender ombudsman may decide

not to investigate because:

(1)

(2)
3)

The complainant could reasonably be expected to use a different adminigtrative
remedy or action;
The complaint istrivial, frivolous, vexatious, or not made in good faith; or

The complaint has been too long delayed to justify present examination.

Section 6. The youth offender ombudsman shall:

(1)

Givepriority to investigating administrative actionsthat are not otherwisereviewable

by either adminigrative or judicial action;
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(2) Treat confidentially al matters and the identities of the complainants or witnesses

coming before the ombudsman;

(3 Not levy any feesfor the submission or investigation of complaints; and

(4) At least annualy prepare and submit a report to the Legidature and Governor

regarding the conditions at juvenile correction facilities.

The report shal include an explanation of the types of complaints received by the
ombudsman, the types of complaints investigated by the ombudsman, and the results of the
investigations.

Section 7. After investigation of any action, the youth offender ombudsman shall state the
recommendations and reasons if, in the ombudsman's opinion, the Department of Corrections
or any employee shall:

(1) Condgder the matter further;

(2) Modify or cancel any action,

(3) Alter arule, practice, or ruling;

(4) Explain more fully the administrative action in question;

(5) Rectify an omission; or

(6) Takeany other action.

If the ombudsman so requests, the Department of Correctionsshall, withinthetimespecified,
inform the ombudsman about the action taken on the recommendations or the reasons for not
complying with them. After areasonable period of time has el apsed, the ombudsman may issue
areport.

Section 8. If the youth offender ombudsman believesthat any action has been dictated by
laws, the results of which are unfair or otherwise objectionable, and could be revised by

legidative action, the ombudsman shall notify the Executive Board of the Legidative Research
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Council.

Section 9. The Department of Correctionsshall forward, immediately and unopened, aletter
to the youth offender ombudsman from a person held in custody in the juvenile correction
facilities operated by the Department of Corrections. The Department of Corrections shall
deliver, immediately and unopened, a reply letter to such person from the ombudsman.

Section 10. The Department of Corrections shall post in the living area of each juvenile
correction facility a notice explaining how to contact the ombudsman. A person who files a
complaint under this Act isnot subject to any penalties, sanctions, or restrictions because of the
complaint.

Section 11. Theyouth offender ombudsman shall receive the sameimmunitiesfrom civil and
criminal liabilities as a judge of this state. The ombudsman may not be compelled to testify or
produce evidence in any judicial or administrative proceeding with respect to any matter
involving the exercise of the ombudsman official duties except as may be necessary to enforce
this Act. Except as otherwise provided, if the ombudsman has knowledge of confidential
information relating to a child involved or allegedly involved in child sexual abuse, the
information remains confidential and is not subject to public disclosure.

Section 12. If any person willfully obstructs or hindersthe proper and lawful exercise of the
youth offender ombudsman'spowersor willfully mideadsor attemptsto midead the ombudsman
in inquiries under this Act, the judge of the circuit court for Hughes County, on application of
the ombudsman, shall compel obedience by proceedings for contempt as in the case of
disobedience of the requirements of a subpoena issued from such court or a refusal to testify

therein.



