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HOUSE BILL No. 1227

Introduced by: Representative McCaulley and Senator Bogue

FOR AN ACT ENTITLED, AnAct to prohibit thefaxing or emailing of unsolicited advertising
materials.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. No person or entity conducting businessin this state may facamile (fax) or cause

to be faxed, or dectronically mail (e-mail) or cause to be e-mailed, documents consisting of

unsolicited advertisng material for the lease, sale, rental, gift offer, or other disposition of any

realty, good, services, or extension of credit unless:

(1) Inthecaseof afax, that person or entity establishesatoll-free number that arecipient
of the unsolicited faxed documents may call to notify the sender not to fax the
recipient any further unsolicited documents,

(2) Inthecaseof email, that person or entity establishes atoll-free tel ephone number or
valid sender operated return e-mail address that the recipient of the unsolicited
documentsmay call or e-mail to notify the sender not to e-mail any further unsolicited
documents.

A violation of this section is a Class 2 misdemeanor.
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Section 2. Any unsolicited faxed or e-mailed documents subject to this Act shall include a
statement informing the recipient of the toll-free telephone number that the recipient may call,
or avalidreturn addressto which the recipient may write or e-mail, asthe case may be, notifying
the sender not to fax or e-mail the recipient any further unsolicited documentsto the fax number,
or numbers, or e-mail address, or addresses, specified by the recipient. In the case of faxed
material, the statement shall be in at least nine-point type. In the case of e-mail, the statement
shall bethefirgt text in the body of the message and shall be of the same size as the mgjority of
the text of the message. A violation of this section is a Class 2 misdemeanor.

Section 3. Upon notification by a recipient of hisor her request not to receive any further
unsolicited faxed or e-mailed documents, no person or entity conducting business in this state
may fax or causeto befaxed or email or causeto be e-mailed any unsolicited documentsto that
recipient. A violation of this section is a Class 2 misdemeanor.

Section 4. In the case of email, this Act applies when the unsolicited e-mailed documents
are delivered to a South Dakota resident via an electronic mail service provider's service or
equipment located inthisstate. For the purposes of thissection, theterm, electronic mail service
provider, means any business or organization qualified to do businessin this state that provides
individuals, corporations, or other entitiesthe ability to send or receive e ectronic mail through
equipment located inthisstate and that isan intermediary in sending or receiving el ectronic mail.

AsusedinthisAct, theterm, unsolicited e-mailed documents, meansany e-mailed document
or documents consisting of advertisng material for the lease, sale, rental, gift offer, or other
disposition of any realty, goods, services, or extension of credit that meet both of the following
regquirements:

(1) Thedocumentsareaddressed to arecipient with whom theinitiator does not have an

existing business or personal relationship; and
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(2) The documents are not sent at the request of, or with the express consent of, the

recipient.

Section 5. Asused inthisAct, the term, fax or cause to be faxed or e-mail or causeto be e-
mailed, does not include or refer to the transmission of any documents by a telecommunications
utility or internet service provider to the extent that the telecommunications utility or internet
service provider merely carries that transmission over its network.

Section 6. Inthe case of e-mail that consists of unsolicited advertising material for the lease,
sale, rental, gift offer, or other disposition of any realty, goods, services, or extension of credit,
the subject line of each message shall include "ADV:" as the firgt four characters. If these
messages contain information that consi sts of unsolicited advertisng material for the lease, sale,
rental, gift offer, or other disposition of any realty, goods, services, or extenson of credit, that
may only be viewed, purchased, rented, leased, or held in possession by an individual eighteen
years of age and older, the subject line of each message shall include"ADV:ADLT" asthefirst
eight characters. A violation of this section is a Class 2 misdemeanor.

Section 7. An employer who is the registered owner of more than one e-mail address may
notify the person or entity conducting businessin this state emailing or causing to be e-mailed,
documents consisting of unsolicited advertisng material for the lease, sale, rental, gift offer, or
other disposition of any realty, good, services, or extension of credit of the desire to cease e-
mailing on behalf of all of the employees who may use employer-provided and employer-
controlled e-mail addresses.

Section 8. A willful violation of thisAct isan unfair or deceptivetrade practiceand issubject
to therelief provided under chapter 37-24.

Section 9. Any consumer who claimsto have been adversdly affected by any act or practice

declared to be unlawful by this Act may bring a civil action for the recovery of twice the actual
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damages suffered or five hundred dollars for each occurrence, whichever isgreater, asaresult
of awillful act or pratice. In addition, the consumer may collect the court costs and attorney fees
expended by the consumer to bring an action under this section.

Section 10. Any action arisng under this Act in no way affects any cause of action arisng
under other lawsof thisstate or under the common law, whether or not the other cause of action

isincluded within the provisions of this Act.



