State of South Dakota

SEVENTY-SIXTH SESSION
LEGISLATIVE ASSEMBLY, 2001

400E0405 SENATE EDUCATION COMMITTEE ENGROSSED NO.

SB 248 - 0211312001

Introduced by: The Committee on Education at the request of the Governor

1 FORAN ACT ENTITLED, An Act to create a higher education savings plan.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. Terms used in this Act mean:
4 (1) "Account," an account established as prescribed in this Act;
5 (2)  "Account owner," the person who, under thisAct or rulespromul gated by the council
6 pursuant to chapter 1-26, isentitled to select or change the designated beneficiary of
7 an account, to designate any person other than the designated beneficiary to whom
8 funds may be paid from the account, or to receive distributionsfrom the account if no
9 such other person is designated;
10 (3) "Contribution,” any payment directly allocated to an account for the benefit of a
11 designated beneficiary or used to pay late fees or adminigrative fees associated with
12 an account, and that portion of any rollover amount treated as a contribution under
13 section 529 of the Internal Revenue Code and related regulations;
14 (4) "Contributor," any person making a contribution to an account;
15 (5) "Council," the South Dakota Investment Council;
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"Desgnated beneficiary," except asprovided in section 25 of thisAct, the individual

designated at thetimethe account isopened asthe individual whose higher education

expenses are expected to be paid from the account or, if this designated beneficiary
is replaced in accordance with section 12, 13, or 14 of this Act, the replacement
beneficiary;

"Eligible education ingtitution,” an ingtitution that is digible to participate in any

financial assistance program authorized by Title 1V of the Higher Education Act of

1965, as amended through January 1, 2001, and that is any of the following as

permitted by section 529 of the Internal Revenue Code and related regulations:

(@  Anindgtitution described inthe Higher Education Act of 1965 (P.L. 89-329, 79
gat. 1219; 20 United States code sections 1001 through 1150);

(b) An area vocational educational school as defined in section 521(3),
subparagraph (C) or (D) of the Carl D. PerkinsV ocational Education Act (P.L.
98-524; 98 dat. 2435; 20 United States code sections 2301 through 2471);

(c) Aningtitution accredited for private postsecondary education;

"Financial ingtitution,” any bank, commercial bank, national bank, savings bank,

savingsand |oan association, credit union, an insurance company, brokerage firm, or

other smilar entity that is authorized to do businessin this state;

"Member of the family," any of the following:

(@) A son or daughter of anindividual or a descendant of the son or daughter of
the individual;

(b) A stepson or stepdaughter of an individual;

(c) A brother, sigter, stepbrother, or stepsister of an individual. For purposes of

this subsection, the terms, brother and sister, include abrother or sister by the
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half-blood;
Thefather or mother of anindividual or an ancestor of the father or mother of
anindividual,
A stepfather or stepmother of an individual;
A son or daughter of an individual's brother or sister. For purposes of this
subsection, theterms, brother and sister, include abrother or sister by the half-
blood;
A brother or sister of an individual's father or mother. For purposes of this
subsection, theterms, brother and sister, includeabrother or sister by the half-
blood;
A son-in-law, daughter-in-law, father-in-law, mother-in-law, brother-in-law,
or sster-in-law of an individual;
The spouse of an individual or the spouse of an individual described in this
subdivison;
Any individual who meetsthe criteriato beamember of thefamily asdescribed
in this subdivision as a result of legal adoption,
Any other individual who is considered a member of the family under section

529 of the Internal Revenue Code and related regulations,

"Nonqualified withdrawal," a withdrawal from an account other than one of the

following:

(@
(b)

(©)

A qualified withdrawal;
A withdrawal made as the result of the death on disahbility of the designated
beneficiary of an account;

Withdrawal that is made on the account of a scholarship, or the allowance or
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payment describedin section 135(d)(1)(B) or (C) of thelnternal Revenue Code
and related regulations, and that isreceived by the designated beneficiary, but
only to the extent of the amount of this scholarship, allowance, or payment; or

(d) A rollover or change of designated beneficiary;
"Person,” as defined in the regulationsto section 529 of the Internal Revenue Code;
"Program,” the higher education savings program established under this Act;
"Qualified higher education expenses,” tuition, fees, books, supplies, and equipment
required for enrollment or attendance and room and board of adesignated beneficiary
at an eligible education ingtitution, and any other expenses qualifying as qualified
higher education expenses under section 529 of the Internal Revenue Code and
related regulations, provided that room and board expenses qualify only if the
beneficiary enrolls at least half time and only if the expenses do not exceed the
minimumroom and board allowance determined in cal cul ating costs of attendancefor
federal financial aid programs,

"Qualified withdrawal," a withdrawal from an account to pay the qualified higher

education expenses of the designated beneficiary of the account, but only if the

withdrawal is made in accordance with this Act;

"Rollover," a disbursement or transfer from an account of a designated beneficiary

that is transferred to or deposited within sxty days into an account of another

individual who is a member of the family of the designated beneficiary, if the
transferee account was created under this Act or under a qualified state tuition
program maintained by another state in accordance with section 529 of the Internal

Revenue Code and related regulations.

Section 2. The council shall:
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Egtablish the program in the form of atrust to be declared by the council or in such
other form as the council may determing;
Develop and implement the program inamanner consi stent with thisAct through the
adoption of rules, guidelines, and procedures,
Retainprofessional services, if necessary, including accountants, auditors, consultants,
and other experts,
Seek rulings and other guidance from the United States Department of the Treasury
and the Internal Revenue Service relating to the program;
Make changes to the program required for the participantsin the program to obtain
the federal income tax benefits or treatment provided by section 529 of the Internal
Revenue Code and related regulations;
Interpret, in rules, policies, guideines, and procedures, the provisions of this Act
broadly in light of its purpose and objectives,
Charge, impose, and coll ect administrativefeesand service chargesinconnection with
any agreement, contract, or transaction relating to the program;
Select any financial ingtitution or ingtitutions to act as a depository and manager of

the program in accordance with this Act.

Section 3. The council may implement the program through the use of one or more financial

ingtitutions to act as the depositories and managers. Under the program, persons may establish

accountsthrough the program at adepository. The council may solicit proposals from financia

ingtitutions to act as the depositories and managers of the program. Financial institutions that

submit proposals must describe the financial instruments that will be held in accounts. Any

program depositories and managerssel ected by the council shall be sel ected from among bidding

financial ingtitutions that demonstrate the most advantageous combination, both to potential
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program participants and this state, of the following factors:

(1)
(2)

3)

(4)

()

(6)

(7)

(8)

Financial sability and integrity;

The safety of the investment instruments being offered, taking into account any
insurance provided with respect to these instruments;

The ahility of the financial ingtitution to track estimated costs of higher education as
calculated by the council;

The ability of the financial ingtitutions, directly or through a subcontract, to satisfy
record-keeping and reporting requirements,

The financial ingtitution's plan for promoting the program and the investment it is
willing to make to promote the program,;

The fees, if any, proposed to be charged to persons for maintaining accounts,
Theminimum initial deposit and minimum contributions that the financial ingtitution
will require and the willingness of the financial institution to accept contributions
through payroll deduction plans and other deposit plans; and

Any other benefitsto this state or itsresidentsincluded inthe proposal, including an
account opening fee payable to the council by the account owner and an additional

fee from the financial ingtitution for statewide program marketing by the council.

Section 4. The council shall enter into a contract with any financial institution engaged to

serve as a program manager and depository. The council may select more than one financial

ingtitution if both of the following conditions exist:

(1)

The United States Internal Revenue Service has provided guidance that giving a
contributor such a choice will not cause the program to fail to qualify for favorable
tax treatment under section 529 of the Internal Revenue Code and related regulations,

and
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Thecouncil concludesthat the choice of financial ingtitutionsisinthe best interest of

program beneficiaries and will not interfere with the promotion of the program.

Section 5. A program manager shall:

(1)

(2)

3)

(4)

(5)

(6)

Takeall action required to keep the program in compliance with the requirements of
this Act, the rules promulgated by the council pursuant to chapter 1-26, and any
contract with the council to manage the program so that the program istreated asa
qualified state tuition plan under section 529 of theInternal Revenue Code and related
regulations,

Keep adequate records of each account, keep each account segregated from each
other account and provide the council with the information necessary to prepare
statements required by sections 22, 23, and 24 of thisAct or file these statements on
behalf of the council;

Compileand total information contained in statementsrequired to be prepared under
sections 22, 23, and 24 of this Act and provide these compilations to the council;
Providethe council withthisinformationto ass st the council to determine compliance
with section 21 of this Act;

Provide representatives of the council, including other contractors or other state
agencies, access to the books and records of the program manager to the extent
needed to determine compliance with the contract; and

Hold all accountsin trust for the benefit of this state and the account owner.

Section 6. Any contract executed between the council and afinancial ingtitution pursuant to

this Act shall be for aterm of at least three years and not more than seven years.

Section 7. If acontract executed between the council and afinancial ingtitution pursuant to

this Act is not renewed, all of the following conditions apply at the end of the term of the
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nonrenewed contract:

(1) Accounts previoudy established and held in investment instruments at the financial

ingtitution may not be terminated;

(2) Additional contributions may be made to the accounts; and

(3  No new accounts may be placed with that financial institution.

Section 8. The council may terminate a contract with a financial ingtitution at any time for
good cause. If a contract is terminated, the council shall take custody of accounts held at that
financia inditution and shall seek to promptly transfer the accounts to another financial
ingtitution that is selected as a program manager and into investment instruments as smilar to
the original investments as possible.

Section 9. The program shall be operated through the use of accounts. An account may be
opened by any person who desiresto save to pay the qualified higher education expenses of an
individual by satisfying each of the following requirements.

(1) Completing anapplicationintheform prescribed by the council. The application shall

include the following information:

(@) The name, address, and social security number or employer identification
number of the contributor;

(b)  The name, address, and social security number or employer identification
number of the account owner if the account owner is not the contributor;

(c) Thename, address, and social security number of the designated beneficiary;

(d)  Thecertification relating to no excess contributions required by section 21 of
this Act; and

(e)  Any other information that the council may require;

(2) Paying the one-time application fee established by the council;
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(3) Making the minimum contribution required by the council;

(4) Dedgnating the type of account to be opened if more than one type of account is
offered.

Section 10. Any person may make contributionsto an account after the account is opened.

Contributions to accounts may be made only in cash.

Section 11. Account owners may withdraw all or part of the balance from an account on
Sixty days notice, or a shorter period as may be authorized by the council, under rules
promulgated by the council pursuant to chapter 1-26. These rules shall include provisons that
will generally enable the council or program manager to determine if a withdrawal is a
nonqualified withdrawal. The rules may require one or more of the following:

(1)  Account owners seeking to make awithdrawal other than a nonqualified withdrawal
shall provide certifications, copies of hillsfor qualified higher education expenses, or
other supporting material;

(2) Qualified withdrawalsfrom an account shall be made only by a check payablejointly
to the designated beneficiary and a higher education ingtitution as designated by the
account owner, except asexpressy otherwise permitted by section 529 of the Internal
Revenue Code and related regulations;

(3 Withdrawals not meeting requirements established by the council shall be treated as
nongualified withdrawals by the program manager, and if these withdrawal s are not
nonqualified withdrawal s, the account owner must seek refunds of penaltiesdirectly
from the council.

Section 12. An account owner may change the designated beneficiary of an account to an

individual who isa member of the family of the former designated beneficiary or to any other

individual in accordance with procedures established by the council by rules promulgated
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pursuant to chapter 1-26.

Section 13. On the direction of an account owner, all or a portion of an account may be
transferred to another account of which the designated beneficiary isa member of the family of
the designated beneficiary of thetransferee account, if the transferee account was created by this
Act or under a qualified state tuition program maintained by another state in accordance with
section 529 of the Internal Revenue Code and related regulations.

Section 14. Changesindesignated beneficiariesand rolloversarenot permitted if the changes
or rolloverswould violate either of the following:

(1)  Section 21 of this Act relating to excess contributions; or

(2)  Section 18 of this Act relating to investment choice.

Section 15. Inthe case of any nonqualified withdrawal from an account, an amount equal to
ten percent of the portion of the proposed withdrawal that would constitute earnings as
determined in accordance with section 529 of the Internal Revenue Code and rel ated regul ations
shall be withheld as a penalty and paid to the council for use in operating and marketing the
program and for state student financial aid.

The council, by rule promulgated pursuant to chapter 1-26, shall increase the percentage of
the penalty or change the bass of this penalty if the council determines that the amount of the
penalty must be increased to congtitute a penalty that is more than a de minimis penalty for
purposes of qualifying the program asa qualified state tuition program under section 529 of the
Internal Revenue Code and related regulations.

The council may decrease the percentage of the penalty if it determines that the penalty is
greater than is required to constitute a penalty that is more than a de minimis penalty for
purposes of qualifying the program as a qualified state tuition program under section 529 of the

Internal Revenue Code and related regulations.
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Section 16. If an account owner makes a nonqualified withdrawal and no penalty amount is
withheld pursuant to section 15 of this Act or the amount withheld was less than the amount
required to be withheld under section 15 of this Act for nonqualified withdrawals, the account
owner shall pay the unpaid portion of the penalty to the council on or before April fifteenth of
the following calendar year.

Section 17. Each account shall be maintained separately from each other account under the
program. Separate records and accounting shall be maintained for each account for each
designated beneficiary.

Section 18. No contributor to, account owner of, or designated beneficiary of, any account
may direct the investment of any contributions to an account or the earnings from the account.

Section 19. If the council terminates the authority of afinancial ingtitution to hold accounts
and accounts must be moved from that financial ingtitution to another financial ingtitution, the
council shall select the financial ingtitution and type of investment to which the balance of the
account is moved unless the Internal Revenue Service provides guidance stating that allowing
the account owner to select among several financia ingtitutionsthat are then program managers
and depositories would not cause the program to cease to be a qualified state tuition plan.

Section 20. Neither an account owner nor adesignated beneficiary may use aninterest inan
account as security for aloan. Any pledge of an interest in an account is of no force and effect.

Section 21. The council shall adopt rules pursuant to chapter 1-26 to prevent contributions
on behalf of a designated beneficiary in excess of those necessary to pay the qualified higher
education expenses of the designated beneficiaries and to satisfy the safe harbor requirements
under section 529 of the Internal Revenue Code and related regulations.

Section 22. If thereisany distribution from an account to any person or for the benefit of any

person during a calendar year, the distribution shall bereported to the Internal Revenue Service
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and the account owner or the designated beneficiary to the extent required by federal law.

Section 23. Thefinancia ingtitution shall provide statementsto each account owner at least
once each year within thirty-one days after the twelve-month period to which they relate. The
statement shall identify the contributions made during apreceding twel ve-month period, thetotal
contributions made through the end of the period, the value of the account as of the end of this
period, distribution made during this period, and any other matters that the council requires be
reported to the account owner.

Section 24. Statements and information returns relating to accounts shall be prepared and
filed to the extent required by federal or state tax law.

Section 25. A state or local government or organizations described in section 501(c)(3) of
the Internal Revenue Code and rel ated regulations may open and become the account owner of
an account to fund scholarships for persons whose identity will be determined after an account
is opened. In this case, the requirement that a designated beneficiary be designated when an
account is opened does not apply and each person who receives an interest in the account as a
scholarship shall be treated as a designated beneficiary with respect to the interest.

Section 26. Any social security numbers, taxpayer identification numbers, addresses, or
tel ephone numbersof account hol dersand desi gnated beneficiariesthat comeinto the possession
of the council are confidential, are not public records, and may not be released by the council
except as required by federal law.

Section 27. Any student loan program, student grant program, or other financial assistance
program established or administered by this state or by a state supported educational ingtitution
shall treat the balancein an account of which the student isa designated beneficiary asif it were
an asset of the parent of the designated beneficiary and not as a scholarship or grant or as an

asset of the student for determining a student's or parent's income, assets, or financial need.
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However, this section does not apply if any of the following conditions exist:

(1)

(2)

3)

Federal law requires dl or a portion of the amount in an account to be taken into
account in a different manner;

Federal benefits could belost if all or a portion of the amount in an account is not
taken into account in a different manner; or

A specific grant establishing a financial assistance program requires that all or a

portion of the amount in an account be taken into account.

Section 28. Nothing in this Act:

(1)

(2)

3)

(4)

Givesany designated beneficiary any rightsor legal interest withrespect to an account
unless the designated beneficiary is the account owner;

Guarantees that a designated beneficiary will be admitted to an €igible education
ingtitution or be allowed to continue enrollment at or graduate from an eligible
education ingtitution after admission;

Egablishes state residency for an individual merely because the individual is a
designated beneficiary; or

Guaranteesthat amounts saved pursuant to the program will besufficient to cover the

qualified higher education expenses of a designated beneficiary.

Section 29. Nothing in this Act establishes any obligation of this state or any agency or

instrumentality of thisstate to guarantee for the benefit of any account owner, contributor to an

account, or designated beneficiary any of the following:

(1)
(2)
3)
(4)

The return of any amounts contributed to an account;
The rate of interest or other return on any account;
The payment of interest or other return on any account; or

Tuition rates or the cost of related higher education expenditures.
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Section 30. Every contract, application, deposit dip, or other smilar document that may be
used in connection with acontribution to an account shall clearly indicate that the account isnot
insured by this state and neither the principal deposited nor the investment return is guaranteed
by this state.

Section 31. The council shall submit an annual report to the speaker of the House of
Representatives, the president pro tem of the Senate, and the Governor by February first that
summarizes the council's findings and recommendati ons concerning the program established by

this Act.



