State of South Dakota

NINETY-FOURTH SESSION
LEGISLATIVE ASSEMBLY, 2019

418B0697
HOUSE JUDICIARY ENGROssED No. HB 1132

2/22/2019

Thisbill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: Representative Haugaard

1 FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the treatment of
2 alcohol and drug abuse.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 34-20A-55 be amended to read:

5 34-20A-55. Any person who appears to be intoxicated or incapacitated by the effects of
6 acohol or drugsand isclearly dangerousto the health and saf ety of hirnset-orhersetf-or-others

7  theperson or any other person, or who isunableto abstain from the use of alcohol or drugs may

8 betakeninto protective custody by law enforcement authorities, acting with probable cause. If

9 thepersonistaken into protective custody, the person shall be taken to an approved treatment
10 facility offering detoxication services for emergency commitment. If emergency commitment
11  isnot appropriate, as determined by the administrator of the treatment facility or an authorized
12 designee, the person may be detained as a patient in protective custody until no longer
13  intoxicated or uptoforty-eight hoursafter admission. If no approved treatment facility isreadily
14  available, the person shall be taken to an emergency medical serviceor ajail, but only until the

100 copies were printed on recycled paper by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.167 per page. @ Deletions from existing statutes are indicated by overstrikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-2- HB 1132

person is no longer intoxicated or incapacitated or only so long as may be necessary to prevent

injury to himset-or-herset-or-others the person or any other person.

Section 2. That § 34-20A-70 be amended to read:

34-20A-70.A

He person's
spouseor, guardian, arelative, aphysician, the administrator of any approved treatment facility,

or any other responstbte person responsible for the person may complete a petition stating the

factual basisfor concluding that the person should beinvoluntarily committed under § 34-20A-

63. Any person apphytag-fer filing a petition for commitment under this section shall ge-soto

the-etredtt-codrtthrough-thecterk-of-eourtsof-the fil e the petition with the chair of the board of

mental illness and substance abuse of the county in which the person to be committed resides

or is present. Fhectredit-eotrtiegetpon Upon recel pt of awrttterappticationpreparecby-the

petition under this section, the chair shall tavestigate examine the grounds upon which the

apptteatton petition is based and shall conduct within five days, excluding Saturdays, Sundays,

and legal holidays, s

a hearing to determine whether probable cause exists that the person who is the subject of the
petition isan alcoholic or drug abuser. All information obtained asaresult of the investigation
anchwrittenreport shall be documented and madeapart of therecord of any further proceedings.

The petition under this section shall alegethat the personisan alcoholic or drug abuser who

habitually lacks self-control as to the use of acoholic beverages or other drugs and:
(1) Has threatened, attempted, or inflicted physical harm on himself or herself or on
another and that unlesscommitted islikely toinflict harm on himself or herself or on
another; er

(2) Isincapacitated by the effects of acohol or drugs; or
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(3 Ispregnant and abusing alcohol or drugs.
A refusal to undergo treatment does not constitute evidence of lack of judgment as to the

need for treatment.

Section 3. That § 34-20A-70.1 be amended to read:

eotnty-shat-beretmbursedfor-such-expense takes place shall pay any expensesincurred by the

board holding the hearing, subject to reimbursement by the petitioner, if the petitioner is a

family member and is financially ablete-do-so.
Section 4. That § 34-20A-70.2 be amended to read:

34-20A-70.2. The petition for commitment;-wittter-apptteation,anc-wittenrepert-to-the

y under § 34-20A-70 shall be

sealed and may not be used for the purpose of enforcing theprevistensof chapter 22-42 and
chapter 22-42A against the person being committed. Any law enforcement official or
prosecuting attorney may petition the circuit court to examine thesetectments the petition, and
the court may allow such examination upon a showing that the purpose of the examination is
not to investigate a violation of chapter 22-42 or chapter 22-42A against the person being

committed. Hewever-any Any information obtained from the examination of the petition for

may not be used

against the person being committed in any prosecution for a violation of chapter 22-42 or
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chapter 22-42A.
Section 5. That 8 34-20A-75 be amended to read:

34-20A-75. At the a hearing conducted under 8§ 34-20A-70, the eedrt board shall hear al

relevant testimony, including, if possible, the testimony of at |east one licensed physician and
one addiction counselor who have examined the person whose-commttment+s-sotght to be

committed. If the person refuses to be examined by a licensed physician or an addiction

counselor, the person shall be given an opportunity to be examined by alicensed physician or

addiction counselor selected by the board. If the person refuses and sufficient evidence exists

to believe the alegations of the petition are true, or if the board believes that more evidenceis

necessary, the board may order a temporary commitment and transportation by a law

enforcement officer to an approved treatment facility for aperiod of not morethan five daysfor

purposes of a diagnostic examination.

Section 6. That § 34-20A-76.1 be amended to read:
34-20A-76.1. A licensed physician or addiction counsel or appetrtecby-thecotrt sel ected

by the board under § 34-20A-75 to examine and assess a person for the purposes of involuntary

commitment under 8 34-20A-70 shall be paid by the county where the hearing ant-commitment

servicestan-amotintfixecoy theetretitiuege occurs. The county shall bereimbursed for sueh

any expense under this section by the person to be committed if the person is financially able

te-do—so. If the person is not financially able-topay-saech-expense, the cost of physician or

addiction counselor examination under this section shall be paid to the county by the person

legally bound for the support of saeh the person if that person isfinancially ablete-doe-se.
Section 7. That § 34-20A-77 be amended to read:

34-20A-77. If after hearing all relevant evidence, including the results of any diagnostic
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examination, the eeurt board finds that grounds for involuntary commitment have been

established by clear and convincing preef;—t evidence, the board shall make an order of

commitment to any appropriate accredited treatment facility. # The board may not order
commitment of a person unless # the board determines that the proposed facility is able to
provide adequate and appropriate treatment for ki the person and the treatment islikely to be
beneficial.

Section 8. That § 34-20A-77.1 be amended to read:

34-20A-77 1. HHtisshowntothesatisfectionoftheeourt If the board findsthat acommitted

person may not at-enee be immediately admitted to the destgnated facility designated under

8 34-20A-77, and may not with-safety; be allowed safely to go at liberty, the estrt board shall
require that the patient person be provided for until agdmtsstor-can-be-accomptished the person
can be admitted, or until the eecaston danger no longer exists. H-any-event thepattent A person

may not be detained under this section more than thirty days. Paymentfor-sach-servieet+s Any

costs incurred by a county under this section are subject to § 34-20A-89.

Section 9. That § 34-20A-78 be amended to read:

34-20A-78. The administrator of the facility to which the person was committed, or an
authorized designee, may transfer any person committed to its custody from one accredited
treatment facility to another if transfer is advisable based on the committed person's treatment
needs. A written report shall state the reasons why transfer to another facility or program is
necessary to meet the treatment needs of the committed person. Notice of the transfer and the
reasons therefor shall be given to the esurt board, the person's attorney and the person's
immediate family, subject to rules of confidentiality.

Section 10. That § 34-20A-81 be amended to read:

34-20A-81. Any person committed under 8§ 34-20A-70 shall remain in fer treatment for a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-6- HB 1132

period not to exceed ninety days, unless sooner discharged. At the end of the ninety-day period,
ke the person shall be discharged automatically unless the administrator or an authorized
designeeof thefacility to which thepattent person iscommitted prior to expiration of the period
obtains a-eotrt an order for recommitment upon the grounds set forth in § 34-20A-70 for a
further period of ninety days, unless otherwise sooner discharged.

Section 11. That § 34-20A-82 be amended to read:

34-20A-82. A person who is recommitted under 8§ 34-20A-81 and who has not been
discharged before the end of the ninety-day period shall be automatically discharged at the
expiration of that period unless the administrator, or an authorized designee of the facility to
which the pattent person iscommitted prior to expiration of the period, obtains aeotirt an order
on the grounds set forth in § 34-20A-70 for recommitment for a further period not to exceed
ninety days.

Section 12. That § 34-20A-84 be amended to read:

34-20A-84. Upon thefiling of apetition for recommitment under § 34-20A-81 or 34-20A-
82, the esurt board shall fix a date for hearing no later than ten days, excluding Saturdays,
Sundays, or legal holidays, after the date the petition wasfiled. A copy of the petition and of the
notice of hearing, including the date fixed by the estrt board, shall be served on the petitioner,
the person whose commitment is sought, his the person's next of kin other than the petitioner,
the original petitioner under 8 34-20A-70if different from the petitioner for recommitment, at
least one parent or guardian if the person is a minor, and any other person the esurt board
believes advisable. At the hearing the estrt board shall proceed as provided in 88 34-20A-74
to 34-20A-76, inclusive.

Section 13. That § 34-20A-85 be amended to read:

34-20A-85. The eetrt board shall inform the person whose commitment or recommitment
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is sought of kis the person's right to contest the apphieation; petition and to be represented by

counsel at every stage of any proceedings relating to his the person's commitment and or

recommitment, and have counsel appointed by the eetrt board or provided by the estrt board,

if he the person wants the assistance of counsel and is unable to obtain counsdl. If the eeurt

board believes that the person needs the assistance of counsel, the eert board shall require, by

appointment if necessary, counsel for ki the person's regardless of hts the person's wishes.
Section 14. That § 34-20A-85.1 be amended to read:

34-20A-85.1. The attorney appointed by aeetrt board in accordance with § 34-20A-85 to

represent the interests of a person being committed or recommitted for alcohol or drug abuse

shall be paid by the county where the hearing ant-ecommttment proceedingsare is taking place.

The attorney shall be compensated at arate to be fixed by the etretttuege board. The county
shall be reimbursed for the expenses by the person if the person isfinancially ablete-doe-so. If

the person is not financially able to pay sdeh the expenses under this section, the cost of legal

counsel shall be paid to the county by the person legally bound for the support of such person.
Section 15. That § 34-20A-86 be amended to read:
34-20A-86. The person whose commitment or recommitment is sought shall be informed
of the person'sright to be examined by a licensed physician and an addiction counselor of the
person's choice. If the person isunableto obtain alicensed physician or an addiction counselor
and requests examination by aphysician or an addiction counsel or, the estirt board shall employ

alicensed physician or an addiction counselor.

Section 16. That § 34-20A-76 be repealed.
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Section 17. That § 34-20A-2 be amended to read:

34-20A-2. Terms as used in this chapter mean:

(1)

)

©)

(4)

"Accredited prevention or treatment facility," aprivate or public agency meeting the
standardsprescribed in 8 34-20A-27 or aprivate or public agency or facility surveyed
and accredited by the Joint Commission; an Indian Health Service'squality assurance
review under the Indian Hedth Service Manual, Professional Standards-
Alcohol/Substance Abuse; or the Commission on Accreditation of Rehabilitation
Facilities; or the Council on Accreditation; under the drug and alcohol treatment
standardsincorporated and adopted by the division in rules promul gated pursuant to
chapter 1-26, if proof of the accreditation, with accompanying recommendations,
progress reports and related correspondence are submitted to the Division of
Behaviora Health in atimely manner;

"Addiction counselor," aperson licensed or certified asan addiction counselor by the
South Dakota Board of Addiction and Prevention Professionals;

"Alcoholic,” a person who habitually lacks self-control as to the use of alcoholic
beverages, or uses alcoholic beverages to the extent that the person's hedlth is
substantially impaired or endangered or the person’s social or economic functionis
substantially disrupted;

"Board," the county board of mental illness and substance abuse under chapter 27A-

7
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(5) "Department,” the Department of Socia Services,

£5)(6) "Designated prevention or treatment facility," an accredited agency operating under
thedirection and control of the state or providing servicesunder this chapter through
acontract with thedivision or treatment facilities operated by thefederal government
which may be designated by the division without accreditation by the state;

6)(7) "Division," the Division of Behavioral Health within the department;

A(8) "Drug abuser," aperson who habitually lacks self-control asto the use of controlled
drugs or substances as defined in § 34-20B-3 to the extent that the person's healthis
substantially impaired or endangered or that the person'ssocial or economic function
is substantially disrupted;

£8)(9) "Incapacitated by alcohol or other drugs,” that a person, as a result of the use of
alcohol or other drugs, is unconscious or the person's judgment is otherwise so
impaired that the personisincapable of realizing and making arational decisionwith
respect to the person's need for treatment;

9(10) "Incompetent person,” a person who has been adjudged incompetent by the

circuit court;

16)(11) "Intoxicated person,” a person who demonstrates diminished mental or

physical capacity as aresult of the use of alcohol or other drugs;

aH(12) "Prevention," purposeful activities designed to promote personal growth of a

person and strengthen the aspects of the community environment which are
supportive to the person in order to preclude, prevent, or impede the
development of alcohol or other drug misuse and abuse;

@23(13) "Secretary," the secretary of the Department of Social Services;

13)(14) "Treatment," the broad range of emergency, outpatient, intermediate, and
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inpatient services and care, including diagnostic evaluation, which may be
extended to a person experiencing problems as a result of the use of alcohol
or other drugs.

Section 18. In accordance with § 2-16-9, the Code Commission and Code Counsdl of the
Legidative Research Council are hereby directed to replace the term, board of mental illness,
anywhere the term appears in the code with the term, board of mental illness and substance
abuse, and to make all necessary language modifications to effectuate the purposes of thisAct.

Section 19. That § 27A-7-4 be amended to read:

27A-7-4. The board of mental illness and substance abuse has jurisdiction over al

applications or petitions for involuntary commitment;-for under thistitle and chapter 34-20A,

the treatment of any involuntarily committed person, erfor the safekeeping otherwise of any
person subject to involuntary commitment withinitscounty, except in casesotherwise specially
provided for. The board may issue subpoenas and compel obedience to any subpoena, and do
any act of acourt necessary and proper in the premisesfor the purpose of discharging the duties

required of it.



