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98th Legislative Session 141

2023 South Dakota Legislature
Senate Bill 141

Introduced by: Senator Davis

An Act to clarify and modernize cremation requirements and procedures.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 34-26-75 be AMENDED:

34-26-75. Except as provided in §§ 34-26-74 and 34-26-76, the—dutyte—-bury;

metalanchoredin—concrete,—orstenemarker—and-the right and the duty to control the

disposition of the—a decedent's remains—efa—deeeased—persen, including the location,
manner, and conditions of disposition, and arrangements for the provision of funeral goods

and services-te-beprovided, vests in the following, in the order named, provided sueh-the

person is 18 years or older and is of sound mind:

(1)

(2)

(3)
(4)

(5)

A person desighated by the decedent-astheperson—with-the right to<coentrol-the
dispesition-inan—affidavit-exeeugted, in accordance with § 34-26-77;

A person designated in the federal Record of Emergency Date Form DD 93+ or its
successor form, te—-have-theright-of-dispesitien-by a member of the military who
dies while under active-duty orders, as described in 10 U.S.C. § 1481, in effect on
January 1, 2022;

The surviving-decedent's spouse;

The sele-surviving—child of the decedent; or ifthere-is+trore-than-one—<child-of-the
deeedent;,—the majority of the surviving-decedent's children—Hewever,—tess—than
one-halfef thesurviving-childrenare-vested-with-the rights-ef thisseetien, provided

that a lesser number must suffice if they have used-made reasonable efforts to

notify al-the other surviving-children of their instructions and are not aware of any

opposition te—these-instructions-on the part of merethanone-halfefalsurviving
ehildrenthe majority;

The surviving-parent-or-parents of the decedent—I or one ef-the-survivingparents
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(6)

(7)

(8)

(9)

(10)

(11)

(12)

2 141

afterparent of the decedent, if reasonable efforts to locate the other parent have

been unsuccessful-intecating-theabsentsurvivingparent;
The surviving-brether-orsistersibling of the decedent;-erifthereis-merethanone

sibling—ef—the—decedent;_or the majority of the surviving—decedent's siblings-

duties-of-this—seetion, provided that a lesser number must suffice if they have used

made reasonable efforts to notify alkthe other survivirg-siblings of their instructions
and are not aware of any opposition te-these-instructions-on the part of merethan
ene-halefalsurviving-siblingsthe majority;

The surviving-grandparent of the decedent;—erifthereismorethanonesurviving
grandparent;_or the majority of the decedent's grandparents-—Hewever,tess-than

this—seetion, provided that a lesser number must suffice if they have used-made
reasonable efforts to notify all—etherthe other surviving—grandparents of their
instructions and are not aware of any opposition te-these-instruetions—on the part

ofmefe—thaﬁ—ene—hah‘—ef—aH—SbWHﬁﬁg—gfaedﬁa%enfes the majority;
The guardi

ene-had-beenappeinteddecedent's guardian;

The person named as the personal representative in the decedent's last will and
testament-ef-the-decedent;

The person in the classes of the next degree of kinship, in descending order, under
the laws of descent and distributionte—inherit—the—estate—of the decedent—If,

provided if there is more than one person of the same degree, any person of that

degree may e*eferse—Ehe—tht—ef-control the dlsposmon

er—a—political subdivision—efthestate,—theThe public officer, administrator, or
employee responsible for arranrging—the—final dispesitien—ef—decedent’s

remainsdispositions, if the decedent was the responsibility of the state or a political

subdivision of this state; or

It I c beivisi (4 (11} inclusive —ofthi

seetien,—anyAny other persen—willing te—assume—theresponsibilitiesto—actand
arrange-thefinal dispesitionef the-decedent'sremainsperson, including the funeral

director with custody of the body, afterattesting—in—writingprovided the person
attests that a—goedfaith-effert-hasreasonable efforts have been made to re—avail
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te-contact the-individualsundersubdivisions {1 te{11)ineclusiveof other persons

listed in this section.

For the purposes of this section, the right and the duty to control disposition

includes providing authorization for a cremation.

Section 2. That § 34-26A-1 be AMENDED:

34-26A-1. Terms used in this chapter mean:
(1)  “"Board" fee;

entrance—of foreign—material"Alternative container," a receptacle into which a

decedent is placed for transport to a crematory and cremation and which:

(a) Is made of combustible material:

(b) Provides complete covering for the decedent;

(c) Is impermeable;

(d) Is sufficiently rigid for handling; and

(e) Provides protection for the health and safety of crematory personnel;

3)(2) "Cremated remains," all human remains recovered aftertheupon completion of the
cremation process, including—pulverization—which—leaves—only—benrefragments
reduced-to-unidentifiable-dimensionstogether with the residual of:

(a) The container used for the cremation, if combustible;
(b) Dental work; and

(c) Combustible personal effects;

4)(3) "Cremation," the technical-process;using-heatthatreducesprocess of:

(a) Using heat and flame to reduce human remains to ashes and bone

fragments—Fhereductiontakesplace-threugh-heatand-evaperation; and

(b) The subsequent pulverization of any remaining bone fragments;

{5)(4) "Cremation chamber," the enclosed space within which the cremation process

Underscores indicate new language.
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eremationoccurs;

£8)(5) "Crematory," the building or portion of a building that houses the cremation
chamber and the holding facility;

{9)(6) "Holding facility," an area that is within or adjacent to the-a crematory—faeility,
designated for the retention of human—remainsdecedents prior to their

ery—autheritypersonnel-operating—the—erematery, and is—secure from access by
anyene-otherthanautherity-persennel_unauthorized persons;

1" H 1"

43(7)  "Processing," the reduction of identifiable bone fragments to unidentifiable bone

fragments; and
(8) "Temporary container," a receptacle—fer—cremated—remains—usually made of
cardboard, plastic film, or similar material-desigredte—-held-the, intended for the

purpose of holding cremated remains until an urn or other permanent container is

acquired:—and

Underscores indicate new language.
f indicate deleted language.
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The operation of any crematory in this state-shaHl, other than a medical facility

crematory, must at all times be under the direction and supervision of a lieensed funeral

eonsistent-with-localzeningregulationsperson who:

1) Is licensed as a funeral director, in accordance with chapter 36-19; and

(2) Has successfully completed a crematory operator program approved by the State

Board of Funeral Service.

Section 4. That chapter 34-26A be amended with a NEW SECTION:

Each crematory in this state must be licensed by the State Board of Funeral

Service. To obtain licensure for a crematory, a person must:

1) Submit an application to the board, at the time and in the manner required by the

board;
(2) Identify, on the application, all certified crematory operators employed at the

crematory;
(3) Provide evidence that a motorized or mechanical device is available for the

processing of cremated remains; and

(4) Provide evidence that a refrigerated facility is available for the retention of

decedents awaiting cremation.

Upon approval of an application, the board shall require that the applicant pay an

initial licensure fee in an amount not exceeding one hundred dollars.

Section 5. That chapter 34-26A be amended with a NEW SECTION:

Licensure as a crematory, issued in accordance with section 4 of this Act, expires

one year after the date of issuance and must be renewed annually, at the time and in the

manner determined by the State Board of Funeral Service. The board may inspect any

premises in conjunction with the licensure renewal process.

The board shall require a renewal fee in the amount of one hundred dollars.

Underscores indicate new language.
f indicate deleted language.
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Section 6. That chapter 34-26A be amended with a NEW SECTION:

The State Board of Funeral Service may, after notice and a hearing, suspend or

revoke licensure issued in accordance with section 4 of this Act. The board shall

promulgate rules, in accordance with chapter 1-26, to establish the grounds for suspension

or revocation of the licensure.

Section 7. That chapter 34-26A be amended with a NEW SECTION:

Whenever a decedent is delivered to a crematory for cremation, crematory

personnel shall complete a receipt that includes:

1)

The name of the decedent;

(2)

The name and employer of the person who delivered the decedent to the

(3)

crematory;
The date and time of the delivery;

(4)

The name of the crematory employee who accepted the delivery; and

(5)

Any funeral home or other entity involved in the disposition of the decedent's

remains.

The receipt must be signed by the person who delivered the decedent to the

crematory and by the employee who accepted the delivery on behalf of the crematory.

The crematory shall retain the receipt in accordance with the record retention

provisions set forth in section 24 of this Act.

A crematory may not accept unidentified human remains.

Section 8. That chapter 34-26A be amended with a NEW SECTION:

Except as otherwise provided in this section, a decedent may not be cremated for

twenty-four hours following:

1)

The decedent's time of death, as pronounced by a physician, or other health care

(2)

professional acting within the person's scope of practice; or

The time at which a declaration of the decedent's death is made by the coroner or

other person having the authority to make that declaration.

The prohibition set forth in this section may be waived, in writing, by a physician

or by the coroner, if death is the result of a virulent communicable disease.

If a death is being investigated by a coroner, cremation may not take place before

a written release is provided by the investigating coroner.

Underscores indicate new language.
f indicate deleted language.
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Section 9. That chapter 34-26A be amended with a NEW SECTION:

1)

A form authorizing cremation must:

Contain the decedent's name and the manner in which the decedent's identity was

(2)

verified;

Contain the name of the crematory and the person accepting the authorization to

(3)

cremate on behalf of the crematory;

Indicate the auspices under which the person is authorizing the cremation, as set

(4)

forth in § 34-26-75;

Provide for a statement indicating that the person authorizing the cremation:

(5)

(a) Has no knowledge of any other person with a superior right to authorize the

cremation, as provided for in § 34-26-75; or

(b) Has knowledge of another person with a superior right to authorize the

cremation, as provided for in § 34-26-75, has made a reasonable effort but

been unable to contact that other person, and has no reason to believe that

the other person would object to the authorization of a cremation;

Provide for a question regarding knowledge of any pacemaker, defibrillator, or

(6)

other device or implant that might:

(a) Pose a hazard to the health or safety of crematory personnel; or

(b) Cause damage to the cremation chamber;

Indicate whether the cremation is to include the casket or an alternative container

(7)

in which the decedent was delivered to the crematory;

Include the name of any person authorized to witness the cremation;

(8)

Include the nhame of the person who is to receive the cremated remains;

(9)

Include instructions regarding the manner in which any personal property delivered

(10)

to the crematory with the decedent's remains are to be handled;

Include instructions for the disposition of the cremated remains, in accordance with

(11)

the provisions of this chapter or directives set forth in a pre-need cremation

contract;

Include an attestation, by the person authorizing the cremation, indicating that to

(12)

the best of his or her knowledge, all statements and information contained in the

authorization are accurate; and

Include a statement specifically authorizing the cremation of the decedent and the

processing and disposition of the remains in accordance with the directives set
forth in the form.

Underscores indicate new language.
f indicate deleted language.
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A crematory may not proceed with the cremation of a decedent until the

authorization form has been completed in accordance with the requirements of this

section.

The crematory shall retain each authorization form required by this section in

accordance with the record retention provisions set forth in section 24 of this Act.

Section 10. That chapter 34-26A be amended with a NEW SECTION:

If the person who signs an authorization to cremate, in accordance with section 9

of this Act, is aware of a pre-need contract that the decedent has entered into, the signer

shall, to the extent possible, follow the decedent's directives.

Section 11. That § 34-26A-7 be AMENDED:

34-26A-7. If anautherizingagentthe person who has the right and duty to control
the decedent's remains, as provided for in § 34-26-75, is not avatable-physically present

to execute the form authorizing cremation-autherizatienferm, he-the person may delegate
that authority to another-persenin—writing;—or—iflocated-eutside-of thearea; by sending

Once a crematory has received written notice of a delegation under this section,

including the name and address of the individualto—-whom—autherity-is—delegated—Upoen

serve-as-theauthorizingagentand-delegatee, the crematory may allow the delegatee to
execute the form authorizing cremation-autherizatienform,—and-the.

A crematory autherity-mayrelythat relies upon-the-eremation an authorization ferm

withoutexecuted in accordance with this section is immune from liability_for any acts or

omissions resulting from that reliance.

Section 12. That chapter 34-26A be amended with a NEW SECTION:

No funeral home or crematory, or any employee of either is required to verify the

information provided in the form authorizing cremation, as set forth in section 9 of this

Act, and no funeral home or crematory, or any employee of either may be held liable for

any act or omission in reliance on the information provided in the form, unless the funeral

home, crematory, or employee knew or should have known that the information was not

accurate.

Underscores indicate new language.
f indicate deleted language.
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1 Section 13. That chapter 34-26A be amended with a NEW SECTION:

2 Upon accepting for cremation a body that has been embalmed, a crematory shall
3 place the body in a holding facility, until the time of cremation.

4 Upon accepting for cremation a body that has not been embalmed, a crematory
5 may place the body:

6 (1) In a refrigerated facility, until the time of cremation; or

7 (2) In a holding facility for up to eight hours and thereafter in a refrigerated facility,
8 until the time of cremation.

9 Section 14. That chapter 34-26A be amended with a NEW SECTION:

10 Unless otherwise specified in the authorization to cremate form, a crematory may
11 not:

12 (1) Remove the decedent from the casket or alternative container in which the
13 decedent was delivered to the crematory;

14 (2) Fail to cremate the casket or alternative container in which the decedent was
15 delivered to the crematory;

16 (3) Simultaneously cremate more than one decedent in the same cremation chamber;
17 (4) Permit any person to be present in the holding facility while a decedent is there
18 awaiting cremation, permit any person to be present during the cremation, or
19 permit any person to be present while the remains are removed from the cremation
20 chamber, except:

21 (a) A crematory employee;

22 (b) The signer of the authorization to cremate form; and

23 (c) An invitee of the crematory director; or

24 (5) Remove from the decedent any dental bridge work or fillings, implants, or body
25 parts.

26  Section 15. That chapter 34-26A be amended with a NEW SECTION:

27 A crematory that removes recyclable material from the cremation residue, in

28 accordance with the authorization to cremate form, may deliver the material for recycling.

29 Section 16. That § 34-26A-14 be AMENDED:

30 34-26A-14. If the crematory autherity-receives the human-remains of a deceased
31 person whe—theand crematory autherityhas_personnel have reason to believe that the

Underscores indicate new language.
f indicate deleted language.
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person _may have died by unlawful means or that the person's death is subject to

investigation under § 23-14-18, the crematory autherity—shall notify the coroner of the
county where the death occurred-ef-this-belief. After this notice, the humanr-remains may
not be cremated until the coroner has completed his—any investigation, #—-anmy;—and

autherity provided the crematory with a written release.

Section 17. That § 34-26A-19 be AMENDED:

rematn—n—place—unti—the—~ecremation—process—is—complete The crematory shall have

procedures in place to provide for the identification and continuous tracking of human

remains throughout the cremation process and until the remains are released.

Section 18. That § 34-26A-20 be AMENDED:

34-26A-20. Upon completion of the-a cremation, in-se-faras-ispessible;crematory
personnel shall remove, from the cremation chamber, all efthe-recoverable cremation

Crematory personnel shall place the cremated remains into an urn, if so directed

in the authorization to cremate form. If no directives are included in the authorization to

cremate form, crematory personnel shall place the cremated remains into a temporary

container.

If all of the cremated remains do not fit in the selected urn or temporary container,

crematory personnel shall place any remainder into an additional temporary container and

release, deliver, or dispose of the urn and any containers in accordance with the directives

in the authorization to cremate form.

Section 19. That chapter 34-26A be amended with a NEW SECTION:

Underscores indicate new language.
f indicate deleted language.
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Upon completion of a cremation, crematory personnel shall prepare a record of the

cremation, and include the name of the decedent and the date and time of the cremation.

The crematory shall retain the record required by this section in accordance with

A W N =

the record retention provisions set forth in section 24 of this Act.

5 Section 20. That chapter 34-26A be amended with a NEW SECTION:

Upon completion of a cremation, the crematory shall file the burial permit with the

N

local reqgistrar of vital records, pursuant to § 34-25-24.

8 Section 21. That chapter 34-26A be amended with a NEW SECTION:

9 Whenever a crematory releases cremated remains, crematory personnel shall
10 complete a receipt that includes:
11 (1) The name of the decedent;
12 (2) The name of the person to whom the cremated remains were released;
13 (3) The date and time of the release;
14 (4) The name of the crematory employee who released the cremated remains;
15 (5) Any funeral home or other entity involved in the disposition of the cremated
16 remains.
17 The receipt must be signed by the person who released the cremated remains and
18 the person who received the cremated remains.
19 If the cremated remains are to be shipped, the receipt must be signed by the
20 person who released the cremated remains for shipping and a copy of the receipt must
21 accompany the remains.
22 The crematory shall retain a receipt required by this section in accordance with the
23 record retention provisions set forth in section 24 of this Act.

24  Section 22. That chapter 34-26A be amended with a NEW SECTION:

25 Any crematory shipping cremated remains shall use a mail or delivery service that
26 provides package tracking and requires an authorized signature upon delivery to the
27 recipient's address.

28 A crematory may not be held liable for the loss or misplacement of any cremated
29 remains after acceptance, by the mail or delivery service, of the package containing the
30 remains.

31 Section 23. That chapter 34-26A be amended with a NEW SECTION:

Underscores indicate new language.
f indicate deleted language.
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Each crematory shall follow the directives in the authorization to cremate form

regarding the disposition of the cremated remains.

If the cremated remains are not claimed and if no other arrangements have been

made within sixty days after the date of the cremation, the crematory or a funeral home

may dispose of the remains by:

(1) Placing the remains in a grave, crypt, niche; or

(2) Scattering the remains in any manner and in any place not otherwise prohibited by

law.

Any reasonable costs incurred by a crematory or a funeral home in disposing of

unclaimed cremated remains, in accordance with this section, are the responsibility of the

person who signed the authorization to cremate form or the person having the right to

control the disposition.

Section 24. That chapter 34-26A be amended with a NEW SECTION:

Any record required in accordance with this chapter:

1) Must be retained by the crematory for a period of at least seven years; and

(2) May be inspected by the State Board of Funeral Service, during reqular business

hours.

Section 25. That § 34-26A-31 be AMENDED:

34-26A-31. Ne-A crematory autherity-isHable forrefusingtoacceptabodyorte
may refuse to accept a decedent for or perform a cremation untiHtreeceivesa—court-order
er-othersuitable-confirmationthata-dispute-hasbeensettled-if:
(1) It is aware of any dispute concerning the cremation-ef-human+emains;
(2) It has a—reasonable—basis—fer—questioning_grounds to question any ef—the
representations—made—by—the—authorizing—agentrepresentation made in the

authorization to cremate form; or

(3) Fer-It has any other lawful reason.

A crematory shall accept a decedent for and perform a cremation upon receiving

an order from a court directing the activity or upon receipt of sufficient documentation

indicating that any dispute or other ground or reason for the initial refusal has been

resolved.

A crematory is immune from liability for refusing to accept a decedent for cremation

and for refusing to perform a cremation, in accordance with this section.

Underscores indicate new language.
f indicate deleted language.
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Section 26. That § 34-26A-32 be AMENDED:

34-26A-32. IfaA crematory autherity-isaware-ofany-disputeconcerning-themay
refuse to release or dispesition-dispose of the-cremated remains;—the-eremateryautherity
mayrefuse-toreleasetheerematedremainsuntil if it is aware of any dispute concerning

the release or disposition of the remains.

A crematory shall release or dispose of the cremated remains upon receiving an

order from a court directing the activity or upon receipt of sufficient documentation

indicating that the dispute has been resolved-e+thecrematoryautherity-hasbeenprovided

O 0 N O U1 h W N
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o

A crematory autherityisnettiableis immune from liability for refusing to release

11 or dispose of cremated remains, in accordance with this section.

12  Section 27. That § 34-26A-33 be AMENDED:

13 34-26A-33. The beard-State Board of Funeral Service shall promulgate reaserable

14 rulespursuantte, in accordance with chapter 1-26, as-may-be-consistent-with-this-chapter
15 - . . i .

16 mintmum-standards—of-to establish:

17 (1) Standards for crematory sanitation;+refrigeration;required;
18 (2) Standards for refrigeration;

19 (3) Standards for equipment;; andfire

20

21

22

23 erematoryrequirements.

24  Section 28. That § 34-26A-35 be AMENDED:

25

26

27 authorizatienferm-sighed-byan—autheorizingagentlt is a Class 1 misdemeanor_to:

28 (1) Operate a crematory that is not licensed in accordance with this chapter;

29 (2) Perform a cremation without first obtaining a completed and signed authorization
30 to cremate form; or

31 (3) Sign an authorization to cremate form with the knowledge that the form contains

32 false or misleading information.

Underscores indicate new language.
f indicate deleted language.
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Section 29. That § 34-26A-37 be AMENDED:

34-26A-37. Any-If a cremation is provided for in a pre-need contract, -seld-by—er

that-includesa-eremation;—shal-speeify-the-ultimate-the contract must include provisions
for the disposition of the cremated remains;and-thatportion-eftheagreementshall. Those

provisions must be initialed by the individual makirg-for or by whom the arrangements-

eoncerning-the-disposition-of the-erematedremains_are being made.

Section 30. That § 34-26A-38 be AMENDED:

34-26A-38. Any—Notwithstanding § 34-26-75, a person;—er_may enter into a
pre-need basis;—maycontract to authorize his—ewn—the person's cremation and the

disposition of his-their cremated remains;-era-pre-nreed-eremation. This authorization and
must be signed by the person asautherizingagent-and by-two withesses—Fheperson-may

applieableA contract entered into in accordance with this section must be retained by the

other contracting party for the period of time required to fulfill the obligation, plus the

additional period set forth in section 24 of this Act.

Any person who enters into a pre-need contract in accordance with this section

may revoke the contract by providing written notice of the revocation to the other

contracting party.

Section 31. That § 34-26A-40 be AMENDED:

possession-of-the-designated-humanremains,theA crematory autherity-shallerematethe
human—remains—and-dispesethat, in good faith, cremates and disposes of the cremated

remainspursuant-te-the-nstraetions-, in accordance with any directives contained en-thein

Underscores indicate new language.
f indicate deleted language.
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a pre-need_contract authorizing the cremationautherizatien-form,—and-may-de—soe-witheut

2 any, is immune from liability.

3 Section 32. That § 34-26A-2 be REPEALED:

Underscores indicate new language.
f indicate deleted language.
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Section 39. That § 34-26A-11 be REPEALED:
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Section 56. That § 34-26A-34 be REPEALED:
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