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22.865.10 97th Legislative Session 484

2022 South Dakota Legislature
Senate Bill 198

SENATE ENGROSSED

Introduced by: Senator V. J. Smith

An Act to revise provisions related to juvenile offenders.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. An interim juvenile placement committee is established to consider and develop

alternatives for placement of juvenile offenders, develop findings, report on the findings, and

recommend legislation. The speaker shall appoint five members of the House of

Representatives and three members of the public, at least two with involvement in public

education. The president pro tempore shall appoint five members of the Senate and three

members of the public, at least two with involvement in public education. The Governor shall

appoint eight individuals. If there is a vacancy on the committee, the vacancy may be filled

in the same manner as the original appointment. The committee shall be under the

supervision of the Executive Board of the Legislative Research Council and staffed and funded

as an interim leqgislative committee. The committee shall deliver its report and recommended

legislation to the Legislature by January 1, 2023.

Section 2. That § 23-1A-2.1 be REPEALED:

- I et e e tic) I
I 23 1A tot | foriuvenilecited-violations.

Section 3. That § 26-7A-10 be AMENDED:

26-7A-10. If a state's attorney is informed by a law enforcement officer or any
other person that a child is, or appears to be, within the purview of this chapter and
chapter 26-8A, 26-8B, or 26-8C, the state's attorney shall make a preliminary
investigation to determine whether further action-shal_should be taken. On the basis of
the preliminary investigation, the state's attorney may:

(1) Decide that no further action is required;
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} indicate deleted language.
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22.865.10 2 484

(2) If the report relates to an apparent abused or neglected child and if additional
information is required, refer the matter to the Department of Social Services for

further investigation and recommendations;

(3) I+ i He_eited-viotation: I itation:
4y If the report relates to an apparent child in need of supervision; or an apparent
delinquent child;—erajuvenile—cited—vielation; refer the matter to a court services

officer for any informal adjustment to the supervision of the court that is practicable
without a petition or refer the matter to a court-approved juvenile diversion
program for any informal action outside the court system that is practicable without
the filing of a petition; or

{5)(4)File a petition to commence appropriate proceedings—+a—any—<case—thattheyouth
I I I ord ided-in§ 26-7A-111.

Section 4. That § 26-7A-11 be AMENDED:

26-7A-11. A report of a preliminary investigation involving any apparent child in

need of supervision; or any apparent delinquent child;—erany-juvente—cited-vielation; may

be referred te—a—eot ervices—o e S Aformat—aaigstment—-o 6—a—€od IPProv-ed

§ 26-7A-10 only if:

(1) The child and the child's parents, guardian, or other custodian were informed of
their constitutional and legal rights, including being represented by an attorney at
every stage of the proceedings if a petition is filed;

(2) The facts are admitted and establish prima facie jurisdiction; and

(3) Written consent is obtained from the child's parents, guardian, or custodian and
from the child if the child is of sufficient age and understanding. Efforts to effect
informal adjustment-erinfermalactior may extend no longer than-feur six months

from the date of the consent.

Underscores indicate new language.
} indicate deleted language.
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Section 7. That § 26-7A-126 be REPEALED:

484
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Section 11. That § 26-8B-1 be AMENDED:

26-8B-1. It is the purpose of this chapter, in conjunction with chapter 26-7A, to

establish an effective state and local system for children in need of supervision;—naeluding

: v based-rehabilitation.

Section 12. That § 26-8B-4 be AMENDED:

26-8B-4. Following adjudication of a child as a child in need of supervision, the

court may continue the case and may require a court services officer to present to the

Section 13. That § 26-8B-6 be AMENDED:

26-8B-6. If a child has been adjudicated as a child in need of supervision, the
court shall enter a decree of disposition according to the least restrictive alternative
available in keeping with the best interests of the child. The decree shall contain one or
more of the following:

(1) The court may place the child on probation—pursuant—+te—8§26-8B-8 or under
protective supervision in the custody of one or both parents, guardian, custodian,
relative, or another suitable person under conditions imposed by the court;

(2) The court may require as a condition of probation that the child—participate—in—a
supervised—community—serviee report for assignment to a supervised work

program, provided the child is not placed in a detention facility and is not deprived

of the schooling that is appropriate to the child's age, needs, and specific
rehabilitative goals. The supervised-eemmunity-—serviee work program shall be of a
constructive nature designed to promote rehabilitation, shall be appropriate to the
age level and physical ability of the child, and shall be combined with counseling
by a court services officer or other guidance personnel. The supervised community
service program assignment shall be made for a period of time consistent with the

child's best interests, but may not exceed ninety days;

Underscores indicate new language.
} indicate deleted language.
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(3) If the court finds that the child has violated a valid court order, the court may place
the child in a detention facility for not more than-sever ninety days, including any
period of temporary custody-pursuantte-§26-8B-3, for purposes of disposition if:

(a) The child is not deprived of the schooling that is appropriate for the child's
age, needs, and specific rehabilitative goals;

(b) The child had a due process hearing before the order was issued; and

(c) A plan of disposition from a court services officer is provided to the court-

(4) The court may commit the child to the Department of Corrections for placement in

a_juvenile correctional facility, foster home, group home, group care center,

residential treatment center, or other community-based services, if those

community-based services were not provided prior to commitment, pursuant to

chapter 26-11A. Prior to placement in a juvenile correctional facility, an interagency

team comprised of representatives from the Department of Human Services,

Department of Social Services, Department of Education, the Department of

Corrections, and the Unified Judicial System shall make a written finding that

placement at a Department of Corrections facility is the least restrictive placement

commensurate with the best interests of the child. Subsequent placement in any

other Department of Corrections facility may be authorized without an interagency

review;

(5) The court may require the child to pay restitution, as defined in § 23A-28-2 and
under conditions set by the court if payment can be enforced without serious
hardship or injustice to the child;

{5)(6) The court may place a child in an alternative educational program;

£6)(7) The court may order the child to be examined and treated at the Human Services
Center;

A)(8) The court may impose a fine not to exceed five hundred dollars;

{8)(9) The court may order the suspension or revocation of the child's—+ighttoapplyfer
a driving privilege;—suspend-errevokean-existing-drivingprivilege; or restrict the
privilege in such manner as the court sees fit or as required by § 32-12-52.4,

including requiring that financial responsibility be proved and maintained;_or

Underscores indicate new language.
} indicate deleted language.
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9)(10) The court may assess or charge the same costs and fees as permitted by
§8§ 16-2-41, 23-3-52, 23A-27-26, 23A-28B-42, and 23A-27-27 against the child,

parent, guardian, custodian, or other party responsible for the child+er

facility

No adjudicated child in need of supervision may be incarcerated in a detention

except as provided in subdivision (3) or (4) of this section-ard-§26-7A-20.

Section 14. That § 26-8B-8 be AMENDED:

26-8B-8. The terms—and, conditions, and duration of probation of a child in need

of supervision shall be specified by rules or orders of the court and by a court services

officer.

Underscores indicate new language.
} indicate deleted language.
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Each child placed on probation shall be given a written statement of the terms and
conditions of probation-and-theprebatien—pehey. The terms and conditions;as—-welasthe
probatienextensionpoliey; shall be explained to the child.

The court shall review the terms and conditions of probation and the progress of
each child placed on probation at least once every six months. The court may release a
child from probation or modify the terms and conditions of the child's probation at any
time, but any child who has complied satisfactorily with the terms, conditions, and

duration of probation shall be released from probation and the jurisdiction of the court

terminated.

Section 15. That § 26-8B-9 be AMENDED:

26-8B-9. The following provisions apply if the child is alleged to have violated the
terms and conditions of probation-and-afermal-petitionisfiled-with-thecourt:

(1) The court shall set a hearing on the alleged violation and shall give five days' notice
to the child, to the child's parents, guardian, or custodian, and to any other parties
to the proceedings;

(2) The child and the child's parents, guardian, or custodian shall be given a written
statement concerning the alleged violation;

(3) The child may be represented by legal counsel at the probation violation hearing
and the child is entitled to the issuance of compulsory process for the attendance
of witnesses;

(4) If the court finds by a preponderance of the evidence that the child violated the
terms and conditions of probation, the court may modify the terms and conditions
of probation, revoke probation, or take other action—as permitted by this chapter

or chapter 26-7A, according to the least restrictive alternative which is in the best

Underscores indicate new language.
} indicate deleted language.
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£6) If the court finds that the child did not violate the terms and conditions of probation

as alleged, the court shall dismiss the proceedings and continue the child on

probation under the terms; and conditions;and-duratien previously prescribed.Xf

Section 16. That § 26-8C-1 be AMENDED:

26-8C-1. It is the purpose of this chapter, in conjunction with chapter 26-7A, to
establish an effective state and local system for delinquent children-neladingafecuson

e bocod cahabilitation.

Section 17. That § 26-8C-5 be AMENDED:

26-8C-5. Following adjudication of a child as a delinquent child, the court may

continue the case and may require a court services officer to present to the court a plan

of disposition.

Section 18. That § 26-8C-7 be AMENDED:

Underscores indicate new language.
} indicate deleted language.
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26-8C-7. If a child has been adjudicated as a delinquent child, the court shall enter
a decree of disposition according to the least restrictive alternative available in keeping
with the best interests of the child. The decree shall contain one or more of the following:
(1) The court may require the child to pay restitution, as defined in subdivision 23A-
28-2(4) and under conditions set by the court, if payment can be enforced without
serious hardship or injustice to the child;

(2) The court may make any one or more of the dispositions in § 26-8B-6, except that

a delinquent child may be incarcerated in a detention facility established pursuant

to provisions of chapter 26-7A for not more than ninety days, which may be in

addition to any period of temporary custody;

(3)  The court may impose a fine not to exceed one thousand dollars;

£33(4) The court may place the child on probation under the supervision of a court services
officer or another designated individual-pursuant-te-§26-8C—14+

{4—Thecourtmayrequirea—<hild. The child may be required as a condition of probation
to—participate—in report for assignment to a supervised-eemmunity—service work

program, if the child is not deprived of the schooling that is appropriate for the

child's age, needs, and specific rehabilitative goals. The supervised—eemmunity
serviee work program shall be of a constructive nature designed to promote
rehabilitation, appropriate to the age level and physical ability of the child, and
shall be combined with counseling by the court services officer or other guidance
personnel. The supervised-eemmunity-serviee work program assignment shall be
made for a period of time consistent with the child's best interests, but for not
more than ninety days;

(5) The court may commit the child to the Department of Corrections;

(6) The court may place the child at the Human Services Center for examination and
treatment;

£6)(7) The court may place the child in a detention facility for not more than ninety days,
which may be in addition to any period of temporary custody;

#)(8) The court may place the child in an alternative educational program;

£8)(9) The court may order the suspension or revocation of the child's fighttoapplyfer
a-driving privilege;suspend-er+revokean—-existing-drivingprivilege; or restrict the
privilege in the manner the court sees fit, including requiring that financial

responsibility be proved and maintained;_or

Underscores indicate new language.
} indicate deleted language.
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9)(10) The court may assess or charge costs and fees permitted by §§ 16-2-41, 23-
3-52, 23A-27-26, 23A-28B-42, and 23A-27-27 against the child, parent, guardian,

custodian, or other party responsible for the child:—er

Section 19. That § 26-8C-14 be AMENDED:

26-8C-14. The terms—and, conditions, and duration of probation of a delinquent

child shall be specified by rules or orders of the court and by court services officers.

Underscores indicate new language.
} indicate deleted language.
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Each child placed on probation shall be given a written statement of the terms and

conditions of probation;and-theprebatien-extensionpeliey. The terms and conditions;as
weH-as-the-probatien—extension—peliey; shall be explained to the child.

The court shall review the terms and conditions of probation and the progress of
each child placed on probation at least once every six months. The court may release a
child from probation or modify the terms and conditions of the child's probation at any
time, but any child who has complied satisfactorily with the terms, conditions, and
duration of probation shall be released from probation and the jurisdiction of the court

terminated-

Section 20. That § 26-8C-15 be AMENDED:

26-8C-15. The following provisions apply if the child is alleged to have violated
the terms and conditions of probation-ard-afermalalegationof aprobation—vielatienis
filed:
(1) The court shall set a hearing on the alleged violation and shall give five days' notice
to the child, to the child's parents, guardian, or custodian, and to any other parties

to the proceedings;

Underscores indicate new language.
} indicate deleted language.
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(2)

(3)

(4)

(5)

t6)

14 484

The child and the child's parents, guardian, or custodian shall be given a written
statement concerning the alleged violation;

The child may be represented by legal counsel at the probation violation hearing
and the child is entitled to the issuance of compulsory process for the attendance
of witnesses;

If the court finds by a preponderance of the evidence that the child violated the

terms and conditions of probation, the court may modify the terms and conditions

of probation, revoke probation, or take other action as permitted by this chapter

If the court finds that the child did not violate the terms and conditions of probation
as alleged, the court shall dismiss the proceedings and continue the child on

probation under the terms; and conditions;—and-duration previously prescribed.—¥

Underscores indicate new language.
} indicate deleted language.
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Underscores indicate new language.
} indicate deleted language.
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Section 24. That § 26-8D-4 be REPEALED:

484

Underscores indicate new language.

} indicate deleted language.
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} indicate deleted language.
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Underscores indicate new language.
} indicate deleted language.
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Section 31. That § 26-8D-11 be REPEALED:

Section 33. That § 26-8D-13 be REPEALED:

Section 34. That § 26-8D-14 be REPEALED:

484

Underscores indicate new language.
} indicate deleted language.
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Section 37. That § 26-8D-17 be REPEALED:

484
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Section 38. That § 26-8D-18 be REPEALED:
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Section 46. That § 26-11A-15 be AMENDED:

26-11A-15. If the independent hearing officer finds probable cause-thattheterms

a-hewlaw-vielation, an aftercare revocation hearing shall be held before a member of the
Board of Pardons and Paroles created in § 24-13-1 within thirty days of the temporary

detention or shelter hearing.-Ferthepurpeses-ofthissection, arewlaw violationisdefined

32-oraviolkationef§ 322321 The juvenile, with the consent of a parent, guardian, or

custodian, has the right to waive this hearing at any time after the juvenile is detained

Underscores indicate new language.
} indicate deleted language.
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The member of the board shall set the aftercare revocation hearing and shall give

five days notice to the juvenile, to the juvenile's parents, guardian, or custodian, and to
any other parties to the hearing.

The juvenile and the juvenile's parents, guardian, or custodian, shall be given a
written statement of the allegations against the juvenile.

The juvenile shall have the opportunity to appear in person, present witnesses, or
documentary evidence in the juvenile's behalf, and cross-examine witnesses unless the
member of the board makes a written determination that doing so is not in the best
interests of the juvenile.

The juvenile may be represented by legal counsel at the hearing.

Section 47. Sections 2 to 46, inclusive, of this Act are effective on July 1, 2023.

Underscores indicate new language.
} indicate deleted language.
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