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HB 1001- 011772002

Introduced by: Representatives Brown (Richard), Glenski, Peterson (Jim), and Smidt and
Senators McCracken, Dennert, and Reedy at the request of the Interim
Streamlined Sales Tax Project Task Force

FORANACT ENTITLED, AnAct to ratify the Uniform Salesand Use Tax Administration Act
and to implement the uniform and smplified features proposed by the Streamlined Sales Tax
Project.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Asused in this Act:

(@  "Agreement,” meansthe Streamlined Sales and Use Tax Agreement;

(b) "Certified automated system,” means software certified jointly by the states that are
sgnatories to the agreement to calculate the tax imposed by each jurisdiction on a
transaction, determine the amount of tax to remit to the appropriate state, and
maintain a record of the transaction;

(c) "Certified service provider,” means an agent certified jointly by the states that are
signatories to the agreement to perform all of the seller’ s salestax functions;

(d) "Person,” means an individual, trust, estate, fiduciary, partnership, limited liability

company, limited liability partnership, corporation, or any other legal entity;
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-2- HB 1001

(e) "Salestax," meansthetax levied under chapter 10-45;

()  "Sdler,"” means any person making sales, leases, or rentals of personal property or

services,

(9 "State" meansany state of the United States and the District of Columbig;

(hy "Usetax," meansthe tax levied under chapter 10-46.

Section 2. The Legidature finds that this state should enter into an agreement with one or
more states to smplify and modernize sales and use tax administration in order to substantially
reduce the burden of tax compliance for all sellersand for all types of commerce.

Section 3. The Department of Revenue is authorized and directed to enter into the
Streamlined Sales and Use Tax Agreement with one or more states to smplify and modernize
salesand usetax adminigtration in order to substantially reduce the burden of tax compliancefor
all sdllers and for all types of commerce. In furtherance of the agreement, the Department of
Revenue is authorized to act jointly with other states that are members of the agreement to
establish standardsfor certification of acertified service provider and certified automated system
and establish performance standards for multistate sellers.

The Department of Revenue isfurther authorized to take other actions reasonably required
to implement the provisions set forth in this Act. Other actions authorized by this Act include,
but arenot limited to, the adoption of rulesand regul ationsand the joint procurement, with other
member states, of goods and services in furtherance of the cooperative agreement.

The secretary of revenue or the secretary’s designee is authorized to represent this state
before the other states that are signatories to the agreement.

Section 4. No provision of the agreement authorized by thisAct inwholeor part invalidates
or amends any provision of the law of this state. Adoption of the agreement by this state does

not amend or modify any law of this state. Implementation of any condition of the agreement in
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-3- HB 1001

this state, whether adopted before, at, or after membership of this state in the agreement, must

be by the action of this gate.

Section 5. The Department of Revenue shall not enter into the Streamlined Sales and Use

Tax Agreement unlessthe agreement requireseach state to abide by thefollowing requirements:

(@

(b)

(©)

(d)

(€)

(f)

The agreement must set restrictions to achieve over time more uniform state rates

through the following:

(1) Limiting the number of state rates.

(2) Limiting the application of maximumson the amount of state tax that isdueon
atransaction.

(3) Limiting the application of thresholds on the application of state tax.

The agreement must establish uniform standards for the following:

(1) Thesourcing of transactionsto taxing jurisdictions.

(2) Theadministration of exempt sales.

(3) Theallowancesasdler may take for bad debts.

(4) Salesand usetax returns and remittances.

The agreement must require states to develop and adopt uniform definitions of sales

and use tax terms. The definitions must enable a state to preserve its ability to make

policy choices not inconsistent with the uniform definitions.

The agreement must provide a central, electronic registration system that allows a

sdller to register to collect and remit sales and use taxes for all sgnatory states.

Theagreement must providethat registration with the central registration systemand

the collection of salesand usetaxesinthe signatory stateswill not be used asafactor

in determining whether the seller has nexus with a state for any tax.

The agreement must provide for reduction of the burdens of complying with local
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sales and use taxes through the following:

(1) Redricting variances between the state and local tax bases.

(2) Requiring states to administer any sales and use taxes levied by local
jurisdictionswithin the state so that sellerscollecting and remitting these taxes
will not have to register or file returns with, remit funds to, or be subject to
independent audits from local taxing jurisdictions.

(3) Redricting the frequency of changes in the local sales and use tax rates and
setting effective dates for the application of local jurisdictional boundary
changesto local salesand use taxes.

(4) Providing notice of changesin local sales and use tax rates and of changesin
the boundaries of local taxing jurisdictions.

The agreement must outline any monetary allowancesthat areto be provided by the

states to sellers or certified service providers.

The agreement must require each state to certify compliance with the terms of the

agreement prior to joining and to maintain compliance, under thelaws of the member

gate, with all provision of the agreement while a member.

Theagreement must require each state to adopt auniform policy for certified service

providersthat protects the privacy of consumers and maintainsthe confidentiality of

tax information.

The agreement must provide for the appointment of an advisory council of private

sector representatives and an advisory council of nonmember state representativesto

consult with in the administration of the agreement.

Section 6. The agreement authorized by this Act isan accord among individual cooperating

sovereignsinfurtherance of their governmental functions. The agreement providesamechanism
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among the member states to establish and maintain a cooperative, smplified system for the
application and administration of salesand usetaxesunder the duly adopted law of each member
state.

Section 7. A certified service provider isthe agent of aseller, withwhom the certified service
provider has contracted, for the collection and remittance of sales and use taxes. Asthe seller's
agent, the certified service provider isliable for sales and use tax due each member state on all
salestransactionsit processes for the seller except as set out in this section.

A sdler that contracts with a certified service provider is not liable to the state for sales or
use tax due on transactions processed by the certified service provider unless the sdler
misrepresented the type of itemsit sellsor committed fraud. In the absence of probable causeto
believethat the seller has committed fraud or made amaterial misrepresentation, the seller isnot
subject to audit on the transactions processed by the certified serviceprovider. A sdller issubject
to audit for transactions not processed by the certified service provider. The member states
acting jointly may perform a system check of the sdller and review the sdller's procedures to
determineif the certified service provider'ssystemisfunctioning properly and the extent to which
the sdller's transactions are being processed by the certified service provider.

A person that providesacertified automated systemisrespons blefor the proper functioning
of that system and is liable to the state for underpayments of tax attributable to errorsin the
functioning of the certified automated system. A seller that uses a certified automated system
remains responsible and isliable to the state for reporting and remitting tax.

A sdler that hasa proprietary system for determining the amount of tax due on transactions
and has signed an agreement establishing a performance standard for that systemisliablefor the
failure of the system to meet the performance standard.

Section 8. Sections 1 to 7, inclugve, of this Act shall be known as and referred to as the
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Uniform Sales and Use Tax Administration Act.

Section 9. That § 10-1-44.1 be repealed.

into pursuant to section 3 of this Act, the secretary of revenue to may release lists of persons

licensed under chapters 10-45 and 10-46 who are exempt from taxes imposed under chapters
10-45 and 10-46 to the extent necessary to verify each person's exempt status.

Section 12. That § 10-1-44.4 be repeal ed.
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Section 13. That § 10-45-1 be amended to read as follows:

10-45-1. Terms used in this chapter mean:

(1)  "Agricultural purposes," the producing, raising, or growing and harvesting of food or
fiber upon agricultural land, including dairy products, livestock, and crops. The
servicesof custom harvesters, chemical applicators, fertilizer spreaders, hay grinders,
and cultivators are consdered agricultural purposes,

(2) "Busness" any activity engaged in by any person or caused to be engaged in by ki
such person with the object of gain, benefit, or advantage, either direct or indirect;

(3) "Dédivery charges," charges by the retailer for preparation and delivery to alocation

designated by the purchaser of tangible personal property or services including

transportation, shipping, postage, handling, crating, and packing;

(4) "Grossreceipts," the amed
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consderation, including cash, credit, property, and services, for which tangible

personal property or services are sold, leased, or rented, valued in money, whether

recelved in money or otherwise, without any deduction for the following:

(a
(b)

Theretailer's cost of the property or service sold;

The cost of materials used, labor or service cost, interest, losses, al costs of

transportation to the retailer, al taxes imposed on the retailer, and any other

expense of theretailer;

Except as provided in chapter 10-46A or 10-46B, charges by the retailer for

any services necessary to complete the sale whether or not separately stated,

including ddlivery charges;, and

The value of exempt tangible personal property whether or not separately

stated on theinvoice, billing, or smilar document given to the purchaser where

taxableand exempt tangible personal property have been bundled together and

s0ld by theretailer as a single product or piece of merchandise;

Gross receipts do not include:

@

Discounts, including cash, term, or coupons that are not reimbursed by athird

party that are allowed by aretailer and taken by a purchaser on asale;

I nterest, financing, and carrying charges from credit extended on the sale of

tangible personal property or services, if the amount isseparately stated on the
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invoice, bill of sale or smilar document given to the purchaser; and

() Any taxeslegally imposed directly on the consumer that are separately stated

on theinvoice, bill of sale, or smilar document given to the purchaser;

&)(5) "Person,” any individual, firm, copartnership, joint adventure, association, limited
liability company, corporation, municipal corporation, estate, trust, business trugt,
recelver, the State of South Dakota and its political subdivisons, or any group or
combination acting as a unit;

5)(6) "Rdief agency,” the state, and county, municipality or district thereof, or any agency
engaged in actual relief work;

6)(7) "Retail sale" or "sale at retail,"

to-pracesof-amusement or-athlettc-contests any sale, lease, or rental for any purpose

other than for resale, sublease, or subrent;

A(8) "Retailer," every any person engaged in the business of sdlling tangible goods, wares,
or merchandise at retail, or the furnishing of gas, €ectricity, water, and
communication service, and tickets or admissionsto placesof amusement and athletic
eventsasprovided inthischapter. “Retatter* Theterm al so includesevery any person
subject to thetax imposed by 88 10-45-4 and 10-45-5. Theisolated or occasional sale
of tangiblepersonal property at retail by aperson who doesnot hold himsdlf or herself
out asengaging inthe businessof sdlling such tangible personal property at retail does
not congtitute such person aretailer;

8)(9) "Sale" any transfer, exchange, or barter, conditional or otherwise, in any manner or
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by any means whatsoever, for a consideration.

Section 14. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, gross receipts do not include any fees or
other interest imposed by a retailer for late charges on overdue accounts, no account, or
nonsufficient funds checks.

Section 15. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, the sale price of property returned by
customers are not gross receipts if the full sale price thereof is refunded either in cash or by
credit.

Section 16. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, if any tangible personal property is taken
in trade or in a series of trades as a credit or part payment of a retail sale taxable under this
chapter, and the tangible personal property taken intrade is subject to the sales tax imposed by
this chapter when sold, the credit or trade-in value allowed by the retailer may not be included
as gross receipts.

Section 17. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, on any sale made under a conditional sales
contract, or under other forms of salewherein the payment of the principal sumisextended over
aperiod longer than sixty daysfrom the date of sale, only the portion of the sale amount that has

actually been received in cash by the retailer during each reporting period is subject to the tax
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imposed by this chapter.
Section 18. That § 10-45-3 be amended to read as follows:
10-45-3. Thereishereby imposed atax of three four percent on the gross receipts from the
saleor resale of farm machinery and attachment unitsother than replacement parts; or irrigation
equipment used exclusvely for agricultural purposes by licensed South Dakota retailers;

provided,howeverthatwhenever. However, any trade-in or exchange of used farm machinery

isinvolved in the transaction, the tax shat is only be due and shall be collected only on the cash

difference.

Section 19. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

There are exempted from the provisons of this chapter and the tax imposed by it, gross
receiptsfromthesaleof partsor repairson machinery or equipment which areclearly identifiable
as used primarily for agricultural purposes, including irrigation equipment, if the part replaces
afarm machinery or irrigation equipment part assigned a specific or generic part number by the
manufacturer of the farm machinery or irrigation equipment.

Section 20. That § 10-45-5 be amended to read as follows:

10-45-5. Thereisimposed atax at the rate of three four percent upon the gross receipts of
any person from engaging inthe bus nessof leasing farm machinery or irrigation equipment used
for agricultural purposes and four percent upon the gross recei pts of any person from engaging
or continuinginany of thefollowing businessesor servicesinthisstate: abstracters; accountants;
architects, barbers; beauty shops; bill collection services, blacksmith shops; car washing; dry
cleaning; dyeing; exterminators; garage and service stations; garment ateration; cleaning and
pressing; janitorial services and supplies, specialty cleaners; laundry; linen and towel supply;

membership or entrancefeesfor the use of afacility or for theright to purchase tangible personal
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property or services, photography; photo devel oping and enlarging; tire recapping; welding and
all repair services, cable televison; and rentals of tangible personal property except |eases of
tangible personal property between one telephone company and another telephone company,

motor vehiclesasdefined by 8 32-5-1 leased under asingle contract for more than twenty-eight

days and mobile homes—provided,owever—that. However, the specific enumeration of

bus nesses and professions made in this section does not, in any way, limit the scope and effect
of § 10-45-4.

Section 21. That 8 10-45-5.3 be amended to read as follows:

10-45-5.3. There isimposed, at the rate of three four percent, an excise tax on the gross
receipts of any person engaging in oil and gas field services (group no. 138) as enumerated in
the Standard Industrial Classfication Manual, 1987, asprepared by the Statistical Policy Divison
of the Office of Management and Budget, Office of the President.

Section 22. That § 10-45-8 be amended to read as follows:

10-45-8. Thereisimposed a tax of four percent upon the gross receipts from all sales of
ticketsor admissonsto placesof amusement and athl etic contests or events, except asotherwise
provided in this chapter.

Section 23. That § 10-45-24 be amended to read as follows:

10-45-24. Each retailer or person engaging in a business in this state whose receipts are
subject to salestax shall filewith the Department of Revenue, an application for a permit. Each
application shall be made on aform prescribed by the secretary of revenue and shall requirethe
name under which the applicant transacts or intends to transact business, the location of each
business, and other information asthe secretary of revenue may require. Theapplication shall be
signed by the owner, if anatural person; by amember or partner, if anassociation or partnership;

or by an executive officer or a person specifically authorized by the corporation to sign the
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application, if a corporation, to which shall be attached the written evidence of the person's
authority. The applicant shall have a permit for each place of business, unless the secretary of
revenue grants a request for a statewide permit. A statewide permit may be granted if the
applicant demonstrates the ability to comply with the filing, auditing, and record-keeping
requirements specified inrules promulgated pursuant to § 10-45-47.1 for each | ocation specified
in the application.

Any Adler regisering under the agreement as defined in section 1 of this Act shall be

regisered inthis state, provided this state has entered into the agreement as provided in section

3 of this Act. Any sdler who is registered under such agreement is not required to sign the

registration application and may register through an agent. Any saller who is registered under

such agreement may cancedl its registration at any time, but isliable for remitting any sales tax

previoudy collected.

Section 24. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

In computing the tax to be remitted under this chapter as the result of any transaction, the
tax amount shall be carried to the third decimal place. Amounts of tax lessthan one-half of one
cent shall be disregarded and amounts of tax of one-half cent or more shall be considered an
additional cent.

Section 25. That 8 10-45-30 be amended to read as follows;

tpen-the-amount-so-coHeeted: For purposes of this chapter, a bad debt is any portion of the

purchase price of a transaction that a seller has reported as taxable and for which the sdller
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legally daimsas abad debt deduction for federal incometax purposes. | n computing the amount

of tax due, asgller may deduct bad debts from thetotal amount upon which the tax is cal cul ated

for any return. Any deduction taken or refund paid which is attributed to bad debts may not

include interest. Bad debts include worthless checks, worthless credit card payments, and

uncollectible credit accounts. Bad debts do not includefinancing chargesor interest, salesor use

taxes charged on the purchase price, uncollectible amounts on property that remain in the

possession of the saller until the full purchase priceis paid, expenses incurred in attempting to

collect any debt, debtssold, or assigned to third partiesfor collection, and repossessed property.

No bad debt deduction may be claimed by any person that has purchased accountsreceivablefor

collection unlessthe person isasuccessor that has acquired the entire business of the saler that

incurred the bad debt.

Bad debts shall be deducted within twel ve monthsfollowing the month in which the bad debt

has been charged off for federal incometax purposes. If adeduction istaken for abad debt and

the saller subseguently collects the debt in whole or in part, the tax on the amount so collected

shall be paid and reported on the next return due after the collection.

Notwithstanding the provisions of 8 10-59-22, a sdller may obtain a refund of tax on any

amount of bad debt that exceeds the amount of taxable sales within the twelve-month period

defined by that bad debt. A refund under this section may not include interest.

If asdler'sfiling respongbilities have been assumed by acertified service provider asdefined

in section 1 of this Act, the service provider may claim, on behalf of the sdller, any bad debt

allowance provided by this section. The service provider shall credit or refund the full amount

of any bad debt allowance or refund received to the sdller.

Section 26. That 8 10-45-61 be amended to read as follows;

10-45-61. Notwithstanding 8 10-54-1, a sdller, who possesses a—+tesale an exemption
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certificate from a purchaser of tangible personal property or services which indicatesthe items
or servicesbeing purchased are ferresatetntheregutar-course-of bushess exempt, may rely on
the resate exemption certificate and not charge salestax to the provider of the resate exemption
certificate until the provider of the resate exemption certificate gives notice that the items or
services being purchased are no longer fer+esate exempt by filing a new resate exemption
certificate with the sdller.

The resate exemption certificate shall be signed by the purchaser, provide the purchaser's
name, address, and valid state satestax license number, if applicable, and shall describethe types
of tangible personal property and services being purchased ferresate exempt by the purchaser

trrtheregutarcotrseof bustess. However, any person filing an el ectronic exemption certificate

is not required to sign the exemption certificate.

The purchaser claiming the protection of aresate an exemption certificate isresponsible for
asauring that the goods and services delivered thereafter are of atype covered by the resate
exemption certificate. If thereareitemscovered under the resate exemption certificatewhich are
not being purchased fer+esate exempt, it is the respongbility of the purchaser when ordering
goods from asdller to indicate if any of the items purchased are not ferresate exempt, and the
appropriate salestax shall be charged on the portion of the sale that is not ferresate exempt. A
sdller of property or serviceswhich aregenerally described under the resate exemption certificate

is not responsble for the collection of the tax unless otherwise directed by the purchaser-er

If the purchaser later determinesthereisany tax due and owing, the purchaser shall remit the
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tax owed by the purchaser to the state. If the purchaser purehasesforresatebuttater-etectsnot

m makes an exempt purchase and later determines

that the goods or services purchased are not exempt, the purchaser shall report the transaction

and pay the use tax on the next filing of ks the purchaser's return.

Any purchaser who knowingly and intentionally lists on a+esate an exemption certificate
personal property or services which the purchaser knows, at the time the resate exemption
certificateisfiled with the sdller, witHrot-be+resotd are not exempt, or providesaninvalid resate
exemption certificate with the intent to evade payment of the tax, and failsto timely report the
same with the department is guilty of a Class 1 misdemeanor. The secretary of revenue may
assess a penalty of up to fifty percent of the tax owed, in addition to the tax owed. No interest
may be charged on the penalty.

Thesdler shall retain the exemption certificate for aperiod of three yearsfrom the dateitis

filed by the purchaser and provide the exemption certificate to the department upon request.

The secretary may promulgate rules pursuant to chapter 1-26 to adopt forms for resate
exemption certificates.

Section 27. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, a retailer shall source sales of tangible
personal property and services to the location where the tangible personal property or service
is received. The department shall promulgate rules, pursuant to chapter 1-26, defining the
location of receipt.

Section 28. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

Regi gtration under the agreement and col l ection of tax imposed under thischapter or chapter
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10-46 does not in and of itself create nexus for other taxes or feesimposed by this sate.

Section 29. That § 10-46-1 be amended to read as follows:

10-46-1. Terms, as used in this chapter mean:

(1) "Busness" any activity engaged in by any person or caused to be engaged in by ki
such person with the object of gain, benefit or advantage either direct or indirect;

(2) "Ddivery charges" chargesby the retailer for preparation and delivery to alocation

designated by the purchaser of tangible personal property or services including

transportation, shipping, postage, handling, crating, and packing;

(3) "Fair market value," the price at which awilling seller and willing buyer will trade.
Fair market value shall be determined at the time of purchase. If a public corporation
is supplying tangible personal property that will be used in the performance of a
contract, fair market value shall be determined pursuant to 8 5-18-5.1. Thisdefinition
also applies to chapter 10-45;

3)(4) "Included in the measure of tax," the tangible personal property or the service was
purchased from aretailer licensed under chapter 10-45 and that retailer has included
the tax in the amount received from the sale;

&)(5) "Inthisstate” or "inthe state," within the exterior limitsof the State of South Dakota
and includes al territory within such limits owned by or ceded to the United States
of America;

£5)(6) "Purchase," any transfer, exchange, or barter, conditional or otherwise, inany manner
or by any means whatsoever, for a consderation. A transaction, whereby the
possession of property istransferred but the sdller retains the title as security for the
payment of the price, isa purchase;

6)(7) "Purchase price—or—sates price," the-total—amountfor-which-tangibte-personat
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andtaken-on-satestmay notbethetaded shall have the same meaning asgross recel pts

defined in subdivision 10-45-1(4);

A(8) "Retailer,” any person performing servicesin this state or engaged in the business of

sdling tangible personal property for use, storage or other consumption within the
meaning of this chapter. However, if in the opinion of the secretary of revenue, it is
necessary for the efficient adminigtration of this chapter to regard any salesmen,
representatives, truckers, peddlers, or canvassersasagentsof thedeal ers, distributors,
supervisors, employers, or persons under whom they operate or from whom they
obtain the tangible personal property sold by them irrespective of whether they are
making sales on their own behaf or on behaf of such dealers, distributors,
supervisors, employers, or persons, the secretary of revenue may so regard them and
may regard the dealers, distributors, supervisors, employers, or persons as retailers

for purposes of this chapter;

8)(9) "Retailer maintaining a place of busness in the state," any retailer having or

maintaining within this state, directly or by asubsdiary, an office, distribution house,
saleshouse, warehouse, or other place of business, or any agents operating withinthe
state under the authority of theretailer or itssubsidiary, irrespective of whether such
place of businessor agent islocated here permanently or temporarily or whether such

retailer or subsdiary isadmitted to do business within this state pursuant to the laws
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of the State of South Dakota granting the rights of foreign corporations to do
businessin this state;

9(10) "Secretary,” the secretary of the Department of Revenue or any duly
authorized and appoi nted ass stant, deputies, or agentsof the secretary charged
with the administration or enforcement of this chapter;

16)(11) "Storage," any keeping or retention in this state for use or other consumption
inthe State of South Dakota for any purpose except saleinthe regular course
of business,

@hH(12) "Tangible personal property,” tangible goods, wares, merchandise, gas, and
electricity if furnished or delivered to consumers or users within this state;

@2(13) "Use," theexerciseof right or power over tangiblepersonal property incidental
to the ownership of that property, except that it does not include the sale of
that property intheregular course of business. Use also includesthe use of the
types of services, the gross receipts from the sale of which areto be included
in the measure of the tax imposed by chapter 10-45, and any amendments
thereto and the ddivery or causing ddlivery into this state of tangible personal
property intended to advertise products or services or promote or facilitate
salesto South Dakota residents.

Section 30. That chapter 10-46 be amended by adding thereto aNEW SECTION to read as

follows:

There are exempted from the provisons of this chapter and the tax imposed by it, the use of

parts or repairs on machinery or equipment which are clearly identifiable as used primarily for
agricultural purposes, including irrigation equipment, if the part replaces a farm machinery or

irrigation equipment part assigned a specific or generic part number by the manufacturer of the
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farm machinery or irrigation equipment.

Section 31. That § 10-59-27 be amended to read as follows:

10-59-27. Any taxpayer who has received written advice from the Department of Revenue
concerning the taxability of transactions shall be allowed to rely on such advice when filing tax
returns. However, thetaxpayer shall maintain acopy of the adviceinthett thetaxpayer'sbusiness
records. The department may not maintain a position against a taxpayer which is incons stent
with aprior written opinion issued to the same taxpayer unless rescinded by the department, by
a change in statutory law or reported case law, by a change in federal interpretation in casesif
the department's written advice was predicated upon a federal interpretation or by a changein

material factsor circumstancesrelating to the taxpayer. For the purposes of this section, written

advice includes municipal boundary information, and zip codes and addresses located within

municipalities provided by the department.

Section 32. That § 10-52-2 be amended to read as follows:

10-52-2. Any incorporated municipality within thisstate may impose any non-ad valoremtax
in accordance with the provisions of this chapter, except upon fuel used for motor vehicles, by
ordinance enacted by itslocal governing board. However, no tax may be levied on the sale, use,
storage and consumption of items taxed under chapters 10-45 and 10-46, unless such tax

conformsinall respectsto the state tax on such itemswith the exception of therate, and therate

levied does not exceed two percent.
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Section 37. That § 10-52-3 be amended to read as follows:

10-52-3. Any tax imposed by the governing board of any municipality pursuant to the
provisions of thischapter, may bereferred to avote of the peoplefor itsapproval or disapproval

inthe same manner as provided in 88 9-20-7, 9-20-8, and 9-20-10. A tax imposed by municipal

ordinance which wasin effect on July 1, 2002, is continued under the provisions of this chapter

(1) Thegoverning board of the municipality has reviewed the existing tax ordinance to

determine compliance with the provisions of this chapter; and

(2) Thegoverning board of the municipality documentsthe review, any amendment, and

the intent to continue the tax in the official minutes of the governing board.

Any amendment made by the municipality to comply with the provisions of this Act or the

determination to continue the tax under the provisions of this chapter is deemed to be an

administrative decison pursuant to 8 9-20-19 and is not subject to referendum.

Section 38. That 8 10-52-2.10 be amended to read as follows;

10-52-2.10. Any incorporated municipality imposing a non-ad valorem tax in accordance

issue municipal non-ad valorem tax revenue bonds pursuant to this section and chapter 6-8B in
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anticipation of the collection of the taxes. The bonds shall be payable soldly from the collections
of the taxesimposed by the municipality under § 10-52-2-6+-16-52-8;-orbeth, asdetermined by
the governing body. The governing body shall, in the resolution or ordinance authorizing the
bonds, agree that it will continue to impose and collect the taxes so long as the bonds are
outstanding. Thegoverning body shall al so pledge so much of the collectionsof the taxes as may
be necessary to pay the principal premium and interest on the bonds and to maintain any debt
service reserve established for the bonds. The proceeds of the bonds may be used for land
acquigtion, the funding of public ambulances and medical emergency response vehicles, public
hospitals or nonprofit hospitals with fifty or fewer licensed beds and other public health care
facilities or nonprofit health care facilities with fifty or fewer licensed beds, capital asset

acquigtion and capital improvements, to establish adebt servicereserve fund for the bonds and

to pay not more than one year's capitalized interest on the bonds. H-theproceeds-of-thetax

No eection isrequired to authorize the issuance of municipal non-ad valorem tax revenue
bonds. The bonds shall be issued and sold as provided in chapter 6-8B.

Section 39. That § 10-52-8 be repealed.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-24 - HB 1001

Section 40. That § 10-52-9 be amended to read as follows:

10-52-9. Notwithstanding 8§ 9-19-13, any new ordinance or amendment to an ordinance
enacted under the authority of this chapter, and any tax rate affected thereby, can be effective
only on January first or July first of a calendar year. The ordinance or amendment shall be
effectiveon theearlier of January first or July first following at |east sty ninety daysnotification
by the municipality to the secretary of revenue that the ordinance or amendment has been
enacted unless the ordinance or amendment is suspended by operation of a referendum. If an
ordinance or amendment enacted under this chapter is referred and the referred ordinance or
amendment is approved the effective date isthe earlier of January first or July first following at
least sxty ninety days notification by the municipality to the secretary of revenue that the
ordinance or amendment has been approved notwithstanding 8 9-20-15. Natification of the
enactment or approval of the ordinance shall bein writing and mailed, along with a copy of the

ordinance or amendment, by registered or certified mail to the secretary of revenue.

Section 41. That § 10-52-11 be repeal ed.
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Section 43. That 8 10-52-13 be amended to read as follows;

10-52-13. For purposes of this chapter, any new resolution or amendment enacted by a
municipality which changes the boundaries of the municipality iseffective on the first day of the
first month following at least sty ninety days notification by the municipality to the secretary
of revenue that the resolution or amendment has been enacted unless the ordinance or
amendment is suspended by operation of areferendum. If a resolution or amendment enacted
pursuant to chapter 9-4 isreferred and the referred resolution or amendment is approved, the
effective date is the first day of the first month following at least sty ninety days notification
by a municipality to the secretary of revenue that the resolution or amendment has been
approved. Themunicipality shall providewritten notification of the enactment or approval of the
resolution or amendment, along with a copy of the resolution or amendment by registered or
certified mail or by any e ectronic meansto the secretary of revenue. The municipality shall also
provide any changes or additions to streets and addresses.

Section 44. That chapter 10-52 be amended by adding thereto a NEW SECTION to read
asfollows.

For the purposes of the tax imposed by this chapter, the transportation of tangible personal

property and passengers shall be taxed only if the origins and destination of the property or
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1 passenger are within the same municipality.
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Introduced by: Representatives Brown (Richard), Glenski, Peterson (Jim), and Smidt and
Senators McCracken, Dennert, and Reedy at the request of the Interim
Streamlined Sales Tax Project Task Force

FOR AN ACT ENTITLED, An Act to authorize a municipal gross receipts tax on certain
lodging, alcoholic beverages, prepared food, and admissions.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1) "Department," the Department of Revenue;

(2) "Grossreceipts," thetotal amount or consideration, including cash, credit, property,
and services, for which tangible personal property or services are sold, leased, or
rented, valued in money, whether received in money or otherwise, without any
deduction for the following:

(@) Theretailer'scost of the property or service sold;

(b)  Thecost of materials used, labor or service cost, interest, losses, al costs of
trangportation to theretailer, all taxes imposed on the retailer, and any other
expense of theretailer;

(c) Except as provided in chapter 10-46A or 10-46B, charges by the retailer for

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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any services necessary to complete the sale whether or not separately stated,
including delivery charges, and

(d) The value of exempt tangible personal property whether or not separately
stated on theinvoice, billing, or smilar document givento the purchaser where
taxableand exempt tangible personal property have been bundled together and
sold by theretailer as a single product or piece of merchandise;

Gross receipts do not include:

(@  Discounts, including cash, term, or couponsthat are not reimbursed by athird
party that are allowed by aretailer and taken by a purchaser on asale;

(b) Interest, financing, and carrying charges from credit extended on the sale of
tangible personal property or services, if theamount is separately stated on the
invoice, bill of sale or smilar document given to the purchaser; and

(c)  Anytaxeslegally imposed directly on the consumer that are separately stated
on theinvoice, bill of sale, or smilar document given to the purchaser.

Section 2. Any municipality may impose an additional municipal non-ad valorem tax at the
rate of one percent upon the gross receipts of all leases or rentals of hotel, motel, campsites, or
other lodging accommodations within the municipality for periods of less than twenty-eight
consecutivedays, or salesof alcoholic beveragesasdefinedin § 35-1-1, or establishmentswhere
the public is invited to eat, dine, or purchase and carry out prepared food for immediate
consumption, or ticket salesor admissonsto places of amusement, athletic, and cultural events,
or any combination thereof. The tax shall be levied for the purpose of land acquisition,
architectural fees, construction costs, payments for civic center, auditorium, or athletic facility
buildings, including the maintenance, staffing, and operationsof such facilitiesand thepromotion

and advertisng of the city, itsfacilities, attractions, and activities.
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Section 3. That § 10-52-8 be repeal ed.

Section 4. The tax imposed by section 2 of this Act shall be collected and administered by

the department.

Section 5. Any person who issubject to the tax imposed by this Act shall make areturn and

remittance to the department on forms prescribed and furnished by the department in the

following manner:

(1)

(2)

Any person whose tax liability isone thousand dollars or more annually, shal filethe
return and remit the tax on or before the twentieth day of the month following each
monthly period;

Any person whosetax liahility islessthan one thousand dollarsannualy, shall filethe
return and remit the tax on or before the last day of the month following each two-

month period; and
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(3  Any person whose tax liability is one thousand dollars or more annually and who
remits the tax by electronic transfer to the state, shall file the return by electronic
meanson or before the twenty-third day of the month following each monthly period
and remit the tax on or before the second to the last day of the month following each
monthly period.

The secretary of revenuemay grant an extension of not morethan fivedaysfor filingareturn
and remittance. Unless an extension is granted, penalty or interest pursuant to 8§ 10-59-6 shall
be paid if a return or remittance is not made on time.

Section 6. The secretary of revenue may require or allow some returns and remittances to
befiled onamonthly, bimonthly, semiannual, or annual basisand the return and remittanceisdue
the last day of the month following the reporting period. For any person issued a temporary or
seasonal tax permit pursuant to chapter 10-45, the returns and remittances may be required at
a time determined by the secretary. Section 10-59-6 applies to any return and payment made
pursuant to this section.

Section7. Thedefinitions, administrative, collection, and enforcement provisionsof chapters
10-45 and 10-46 apply to the tax imposed by this Act, where applicable.

Section 8. The secretary of revenue may promulgate rules pursuant to chapter 1-26
concerning:

(1) Licending, including bonding and filing license applications;

(2) Thefiling of returns and payment of the tax;

(3) Determining the application of the tax and exemptions,

(4)  Taxpayer record-keeping requirements, and

(5) Determining auditing methods.

Section 9. Any person who:
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Makesany false or fraudulent return in attempting to defeat or evadethe tax imposed
by this Act isguilty of a Class 6 felony;

Failsto pay tax due under this Act within thirty days from the date the tax becomes
dueisguilty of a Class 1 misdemeanor;

Failsto keep the records and books required by section 10 of this Act or refusesto
exhibit these records to the secretary of revenue or the secretary's agents for the
purpose of examination is guilty of a Class 1 misdemeanor;

Failsto fileareturn required by this Act within thirty daysfrom the datethereturnis
dueisguilty of a Class 1 misdemeanor;

Willfully violates any rule of the secretary of revenue for the administration and
enforcement of the provisions of this Act is guilty of a Class 1 misdemeanor; or
Violates either subdivision (2) or subdivison (4) two or more timesin any twelve-

month period is guilty of a Class 6 felony.

Section 10. Each person subject to tax under this Act shall keep records and books of all

receipts and sales, together with invoices, hills of lading, copies of bills of sale, and other

pertinent papers and documents. The books and records and other papers and documents are,

at al times during business hours of the day, subject to ingpection by the secretary of revenue

or the secretary's agents and employees to determine the amount of tax due. The books and

records shall be preserved for aperiod of three years unlessthe secretary of revenue, inwriting,

authorized their destruction or disposal at an earlier date.

Section 11. Any tax imposed by the governing board of any municipality pursuant to the

provisions of this Act, may be referred to avote of the peoplefor itsapproval or disapproval in

the same manner as provided in 88 9-20-7, 9-20-8, and 9-20-10. A tax imposed by municipal

ordinance which was in effect on July 1, 2002, is continued under the provisions of this Act if:
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(1) Thegoverning board of the municipality has reviewed the existing tax ordinance to

determine compliance with the provisions of this Act; and

(2) Thegoverning board of the municipality documentsthe review, any amendment, and

the intent to continue the tax in the official minutes of the governing board.

Any amendment made by the municipality to comply with the provisions of this Act or the
determination to continue the tax under the provisons of this Act is deemed to be an
adminigtrative decison pursuant to 8 9-20-19 and not subject to referendum.

Section 12. The adminigtration of the taxes adopted under this Act shall be by the
department. Thedepartment may prescribeformsand promul gate rulespursuant to chapter 1-26
for the making of returns and for the ascertainment, assessment, and collection of the tax
imposed pursuant to thisAct. The department shall keep full and accurate records of al moneys
received and distributed under this Act.

Section 13. All moneysreceived and collected on behalf of amunicipality by the department,
pursuant to this Act, shall be credited to a special municipal tax fund and after deducting the
amount of refunds made, the amounts necessary to defray the cost of collecting the tax, and the
adminigtrative expenses incident thereto, shall be paid within thirty days after collection to the
municipality entitled thereto.

Section 14. Notwithstanding 8 9-19-13, any new ordinance or amendment to an ordinance
enacted under the authority of this Act, and any tax rate affected thereby, can be effective only
on January first or July first of a calendar year. The ordinance or amendment shall be effective
on the earlier of January firgt or July first following at least ninety days notification by the
municipality to the secretary of revenue that the ordinance or amendment has been enacted
unless the ordinance or amendment is suspended by operation of areferendum. If an ordinance

or amendment enacted under this chapter isreferred and the referred ordinance or amendment
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is approved the effective date shall be the earlier of January first or July first following at least
ninety days notification by the municipality to the secretary of revenue that the ordinance or
amendment has been approved notwithstanding 8 9-20-15. Natification of the enactment or
approval of the ordinance shall be in writing and mailed, along with a copy of the ordinance or
amendment, by registered or certified mail to the secretary of revenue.

Section 15. That § 10-59-1 be amended to read as follows:

10-59-1. Theprovisionsof thischapter apply to any taxesor feesor persons subject to taxes
or feesimposed by chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A, 10-46B,
10-47B, 10-52, 32-3, 32-3A, 32-5, 32-5B, 32-6B, 32-9, 32-10, and 34A-13 and 88§ 22-25-48,

49-31-51, 50-4-13 to 50-4-17, inclusive, this Act, and the provisions of chapter 10-45B.

Section 16. Any municipality imposing atax pursuant to thisAct may issue municipal non-ad
valorem tax revenue bonds pursuant to this section and chapter 6-8B in anticipation of the
collection of the taxes. The bonds shall be payable solely from the collections of the taxes
imposed by the municipality under thisAct, asdetermined by the governing body. Thegoverning
body shall, in the resolution or ordinance authorizing the bonds, agree that it will continue to
impose and collect thetaxes so long asthe bonds are outstanding. The governing body shall also
pledge so much of the collections of the taxes as may be necessary to pay the principal premium
and interest on the bonds and to maintain any debt service reserve established for thebonds. The
proceeds of the bonds may be used for land acquisition, the funding of public ambulances and
medical emergency response vehicles, public hospitals or nonprofit hospitalswith fifty or fewer
licensed beds and other public health care facilities or nonprofit health care facilities with fifty
or fewer licensed beds, capital asset acquisition and capital improvements, to establish a debt
servicereserve fund for the bonds and to pay not more than one year's capitalized interest on the

bonds. If the proceeds of the tax imposed by this Act are pledged to payment of the bonds, the
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land acquisition and capital improvements financed with the proceeds of the bonds shall relate
to the purposes enumerated in section 2 of this Act.
No eection isrequired to authorize the issuance of municipal non-ad valorem tax revenue

bonds. The bonds shall be issued and sold as provided in chapter 6-8B.
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Introduced by: The Committee on Transportation at the request of the Department of

Transportation

FOR AN ACT ENTITLED, An Act to reduce the legal blood alcohol limits for motor vehicle

drivers.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 32-23-1 be amended to read as follows:

32-23-1. A No person may fet drive or be in actual physical control of any vehicle while:

(1) Thereis6:36 0.08 percent or more by weight of alcohol in histhat person's blood as
shown by chemical analysis of hkis that person's breath, blood, or other bodily
substance;

(2)  Under the influence of an alcoholic beverage,

(3  Under the influence of marijuana or any controlled drug or substance to a degree
which renders kimnm the person incapable of safdly driving; or

(4) Under the combined influence of an alcoholic beverage and marijuana or any
controlled drug or substance to a degree which renders htm the person incapabl e of
safely driving.

350 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.

Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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Section 2. That § 32-23-7 be amended to read as follows:

32-23-7. Inany criminal prosecution for aviolation of § 32-23-1 relating to driving avehicle
while under the influence of intoxicating liquor, a violation of § 22-16-41, or a violation of
§ 22-16-42, the amount of alcohol in the defendant's blood at the time alleged as shown by
chemical analyssof the defendant's blood, breath, or other bodily substance shalt-give givesrise
to the following presumptions:

(1) If there was at that time five hundredths percent or less by weight of alcohol in the
defendant's blood, it shaltbe is presumed that the defendant was not under the
influence of intoxicating liquor;

(2) If therewas at that time in excess of five hundredths percent but |ess than ten eight
hundredths percent by weight of alcohol inthe defendant's blood, such fact shalt does
not give rise to any presumption that the defendant was or was not under the
influence of intoxicating liquor, but such fact may be cons dered with other competent
evidence in determining the guilt or innocence of the defendant;

(3) If there was at that time ten eight hundredths percent or more by weight of alcohol
in the defendant's blood, it shat-be is presumed that the defendant was under the
influence of intoxicating liquor.

Percent by weight of alcohol in the blood shall be based upon milligrams of alcohol per 1.0

cubic centimeters of whole blood or 2100 cubic centimeters of deep lung breath.

Section 3. That § 32-23-1.3 be amended to read as follows:

32-23-1.3. Any person arrested for driving or being in actual physical control of a vehicle
while the weight of alcohol in the blood of the arrested person is8:20 0.08 percent or greater,
shall be charged with aviolation of 8 32-23-1. The charge may be reduced or dismissed only if

the prosecuting attorney statesthereasonsfor reduction or dismissal inwritingand on therecord
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and files the reasons with the clerk of courts.
Section 4. That § 32-12A-44 be amended to read as follows:
32-12A-44. No person may drive or be in actual physical control of a commercial motor
vehicle while there is between 0.04 and 6:26 0.08 percent or more, by weight of alcohol in that
person's blood as shown by chemical analysis of that person's breath, blood, or other body

substance. Any violation of this section isa Class 2 misdemeanor.
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Introduced by: Representatives McCaulley, Begalka, Brown (Jarvis), Duenwald, Duniphan,
Eccarius, Frost, Frydie, Garnos, Hansen (Tom), Hennies (Don), Hennies
(Thomas), Hunhoff, Jaspers, Jensen, Juhnke, Klaudt, Koistinen, Lintz,
Madsen, McCoy, Michels, Monroe, Murschel, Napoli, Pederson (Gordon),
Peterson (Bill), Rhoden, Sebert, Slaughter, Smidt, Sutton (Duane), Teupd,
Van Etten, Van Gerpen, and Wick and Senators Bogue, Apa, Brosz, Brown
(Arnold), Cradduck, de Hueck, Diedrich (Larry), Diedtrich (Elmer), Everigt,
Greenfield, Koskan, Madden, McCracken, Putnam, and Vitter

FOR AN ACT ENTITLED, An Act to prohibit a person from being on the general election
ballot for President or vice-president and another office.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 12-5 be amended by adding thereto a NEW SECTION to read as
follows:

Notwithstanding the deadline provided in § 12-6-55, if any person is certified as a
presidential or vice-presidential candidate pursuant to 8§ 12-5-3.16 and that person isacandidate
for another office, the person shall choose one of the candidacies and withdraw from any other
candidacy. If the person failsto choose one of the candidacies within seven days of certification
as a presdential or vice-presdential candidate, the person is deemed to have chosen the
candidacy pursuant to 8§ 12-5-3.16 and is further deemed to have withdrawn from any other

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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candidacy. The resulting vacancy may be filled within seven days after the withdrawal in the
manner provided in 88 12-6-56 and 12-6-57.

Section 2. That chapter 12-7 be amended by adding thereto a NEW SECTION to read as
follows:

Notwithstanding the deadline provided in § 12-6-55, if any person is nominated as a
presidential or vice-presidential candidate pursuant to 8 12-7-7 and that person isacandidatefor
another office, the person shall choose one of the candidacies and withdraw from any other
candidacy. If the person failsto choose one of the candidacies within seven days of certification
as a presdential or vice-presdential candidate, the person is deemed to have chosen the
candidacy pursuant to 8§ 12-7-7 and is further deemed to have withdrawn from any other
candidacy.

Section 3. That § 12-6-3 be amended to read as follows:

12-6-3. No person shat may be a candidate for nomination or election to more than one

public office, but no matter if such person appears on the ballot in name or is represented by

electorspursuant to § 12-5-3.16 or 12-7-7. However, acandidate for any such officeshalt isnot

be prohibited from being el ected to any one or more party offices asmay be provided in chapter

12-5.
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Introduced by: Representatives Madsen, Brown (Jarvis), Duenwald, Eccarius, Elliott,
Flowers, Frost, Frydie, Garnos, Gillespie, Hansen (Tom), Hargens, Hunhoff,
Jaspers, Juhnke, Klaudt, Kloucek, Koistinen, Lintz, McCaulley, McCoy,
Monroe, Nachtigal, Napoli, Olson (Mél), Pederson (Gordon), Peterson (Bill),
Peterson (Jim), Pummel, Rhoden, Richter, Smidt, Teupel, and VVan Etten and
Senators Putnam, Apa, Bogue, Cradduck, Dennert, Diedrich (Larry),
Diedtrich (EImer), Drake, Everist, Greenfield, Hutmacher, Kleven, Madden,
McCracken, Moore, Olson (Ed), Sutton (Dan), Vitter, and Volesky

FOR AN ACT ENTITLED, An Act to revise certain provisons regarding concealed pistol
permits.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 23-7 be amended by adding thereto a NEW SECTION to read as
follows:

Any person who is permitted to carry a concealed pistol in any state whose laws, in the
opinion of the South Dakota Attorney General, meet or exceed the requirements of this chapter
for the issuance of a permit and whose laws recognize and give effect within that state to a
permit issued pursuant to this chapter, may carry a concealed pistol in this state if the permit
holder carriesthe pistol in compliance with the laws of this state.

Section 2. That chapter 22-14 be amended by adding thereto aNEW SECTION to read as

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
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follows:

No person may possess a concealed pistol in accordance with chapter 23-7 or this chapter
unlessthat person also hasin hisor her physical possession avalid South Dakotapermit to carry
a concealed pistol or a permit effective pursuant to section 1 of this Act. A violation of this
sectionisapetty offense. However, if withintwenty-four hoursof being charged withaviolation
of this section, the person produces a permit to carry a concealed pistol which wasvalid at the
time of the alleged offense in the office of the officer making the demand, the charge shall be
dismissed.

Section 3. That § 23-7-7 be amended to read as follows:

23-7-7. A permit to carry a concealed pistol shall be issued to any person by the sheriff of

the county erthe-chtef-of-petice-of the-munictpatity in which the applicant resdes. The permit

shall be valid throughout the state and shall beissued pursuant to 8 23-7-7.1. Prior to issuing the

permit, the sheriff shall execute a background investigation, including a criminal history check,

of every applicant for the purposes of verifying the qualifications of the applicant pursuant to the

requirements of § 23-7-7.1. For the purposes of this section, a background investigation is

defined as a computer check of available on-line records.

Section 4. That § 23-7-7.1 be amended to read as follows:
23-7-7.1. A temporary permit to carry a concealed pistol shall be issued within five days of
application to a person if the applicant:
(1) Iseghteen yearsof age or older;
(2) Hasnever pled guilty to, nolo contendereto, or been convicted of afelony or acrime
of violence;
(3) Isnot habitually in an intoxicated or drugged condition;

(4) Hasno higtory of violence;
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(5) Hasnot been found inthe previous ten yearsto be a"danger to others' or a"danger
to self" asdefined in § 27A-1-1 or isnot currently adjudged mentally incompetent;

(6) Hasbeenaresdent of the county or municipality where the application isbeing made
for at least thirty days,

(7)  Has had no violations of chapter 23-7, 22-14, or 22-42 congtituting a felony or

misdemeanor inthetwo fiveyears preceding the date of application or isnot currently

charged under indictment or information for such an offense-and

(8 Isadcitizen of the United States©

two-years, and

(9) Isnot afugitive from justice.

A person denied a permit may appeal to the circuit court pursuant to chapter 1-26.

Section 5. That § 23-7-8 be amended to read as follows:

23-7-8. Theapplicationfor apermit to carry aconcealed pistol shall beintriplicateonaform
prescribed by the secretary of state. The application shall require the applicant's compl ete name,
address, occupation, place and date of birth, physcal description, a statement that the applicant
has never pled guilty to, nolo contendere to, or been convicted of a crime of violence, a sworn
statement that the information on the application is true and correct, and the applicant's
signature. The original shall be ddlivered to the applicant asthe temporary permit, the duplicate
shall within seven days be sent by first class mail to the secretary of state who shall issue the
official permit, and the triplicate shall be preserved for four years by the authority issuing the

permit.
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Introduced by: Representatives Olson (Mdl), Abdallah, Burg, Hargens, Madsen, Michels,
Peterson (Bill), and Sebert and Senators Olson (Ed), Daugaard, de Hueck,
Hutmacher, and Moore

1 FORANACT ENTITLED, An Act to increase the penalty for the stalking of certain children.
2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

3 Section 1. That § 22-19A-7 be amended to read as follows:

4 22-19A-7. Any person who willfully, malicioudy, and repeatedly followsor harassesachild
5 tweveyearsof age or younger or who makes a credible threat to a child twelve years of age or
6  younger with the intent to place that child in reasonable fear of death or great bodily injury or

7  tocausethechildto reasonably fear for the child's safety isguilty of the crime of felony stalking.

8 Satking Felonious gtalking is a €tassHmisdermeanor Class 6 felony.
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Introduced by: Representatives Olson (Md), Abdallah, Burg, Hargens, Hennies (Thomas),
Madsen, Michels, Peterson (Bill), and Sebert and Senators Olson (Ed),
Daugaard, de Hueck, Hutmacher, and Moore

FOR AN ACT ENTITLED, An Act to specify the elements of the crime of aggravated indecent
exposure and to provide a penalty therefor.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 22-24 be amended by adding thereto aNEW SECTION to read as
follows:

If any person, eighteen years of age or older, exposes his or her genitalsin a public place
under circumstances in which that person knows that his or her conduct is likely to annoy,
offend, or alarm some other person, and that conduct is viewed by and does, in fact, annoy,
offend, or dlarm any child, thirteen years of age or younger, that person isguilty of the crime of
aggravated indecent exposure. Aggravated indecent exposure is a Class 1 misdemeanor. A

second or subsequent conviction for aggravated indecent exposure is a Class 6 felony.
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01/23/2002

Introduced by: Representatives Van Etten, Frost, Jensen, Konold, Madsen, and McCaulley
and Senators Albers and de Hueck

FOR AN ACT ENTITLED, An Act to prohibit the advertisng of adoptions under certain
circumstances.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. No person or entity may advertise or cause to be published, within the state, an
advertisement or notice of achild offered or wanted for adoption. No person or entity may hold
onesalf out through an advertisement as having the ability to place, locate, or receive a child for
adoption. This section does not apply to the Department of Social Services, a licensed child
placement agency asdefined in 8 26-6-14, or an attorney licensed in the State of South Dakota.
Section 2. For the purposes of this Act, an advertisement means any communication by
newspaper, radio, televison, handbill, placard, telephone directory, or other print, broadcast, or
electronic medium.
Section 3. No person may publish or cause to be published, within this state, any
advertisement or notice of achild offered or wanted for adoption. A violation of thissectionis

a Class 2 misdemeanor. This section does not apply to any advertisement placed by the
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1 Department of Social Services, alicensed child placement agency asdefined in § 26-6-14, or an

2  attorney licensed in the State of South Dakota.
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Introduced by: Representatives Van Etten, Frost, Jensen, Konold, Madsen, McCaulley, and
Pitts and Senators Albers, de Hueck, and Ham

FOR AN ACT ENTITLED, An Act to require social workersto include background checksin
home study reports and to prohibit adoptions by persons convicted of certain crimes.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 23-5-12.1 be amended to read as follows:
23-5-12.1. The superintendent of any public school or nonpublic school or the owner or

operator of any child welfare agency asdefined in 8§ 26-6-1 or a certified social worker digible

to engage in private independent practice as defined in 8 36-26-17 may submit the name of any

person being considered for employment by the school or agency or as an adoptive or foster
parent, either directly or by contract, to the Divison of Crimina Investigation for a criminal
record check. If the divison determines the person has a record of criminal convictions, the

divison shall notify the superintendent, owner, er operator, or social worker of the crimina

offenses.
Section 2. That § 25-6-9.1 be amended to read as follows:

25-6-9.1. No person may place a child in a home for adoption until a home study has been
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completed by a licensed child placement agency as defined in 8§ 26-6-14, the Department of

Social Services, or certified social worker digible to engagein private independent practice as

defined in 8 36-26-17 and the report has been filed with the Department of Social Services. ARy

A home study

conducted by a certified social worker in private independent practice shall include a criminal

record check completed by the Divison of Criminal | nvestigation and acentral registry screening

completed by the Department of Social Services. Any person who violatesthe provisionsof this

section is guilty of a Class 1 misdemeanor.

Section 3. That § 26-4-15 be amended to read as follows:

26-4-15. For the purpose of placing identified children from astate other than South Dakota
through a licensed child placement agency from another state for adoption with South Dakota
families, an adoptive home study report shall be filed before placement with the Department of
Social Services. The adoption home study and report may be provided by a licensed child
placement agency asdefinedin § 26-6-14, the Department of Social Services, or acertified social

worker digibleto engagein private independent practice as defined in § 36-26-17. ArRy-person

by acertified social worker in private independent practice shall includeacriminal record check

completed by the Divison of Criminal |nvestigation and a central registry screening compl eted

by the Department of Social Services. Any person who violates the provisons of thissectionis

guilty of a Class 1 misdemeanor.
Section 4. That 8 26-8A-12.1 be amended to read as follows:

26-8A-12.1. Upon receipt of alist of names of current or potential employees from a head
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start program director or the name of any person being considered as an adoptive or foster

parent from acertified social worker digibleto engagein privateindependent practice asdefined

in § 36-26-17, the secretary of the Department of Social Services shall compare the list to the
central registry for abuse and neglect and report any findingsto the requesting program director

or social worker.

Section 5. That chapter 25-10 be amended by adding thereto a NEW SECTION to read as
follows:
No child may be placed for adoption with an individual who has been convicted of child

abuse pursuant to chapter 26-10 or a sex offense pursuant to chapter 22-22.



