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HB 1001- 011772002

Introduced by: Representatives Brown (Richard), Glenski, Peterson (Jim), and Smidt and
Senators McCracken, Dennert, and Reedy at the request of the Interim
Streamlined Sales Tax Project Task Force

FORANACT ENTITLED, AnAct to ratify the Uniform Salesand Use Tax Administration Act
and to implement the uniform and smplified features proposed by the Streamlined Sales Tax
Project.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. Asused in this Act:

(@  "Agreement,” meansthe Streamlined Sales and Use Tax Agreement;

(b) "Certified automated system,” means software certified jointly by the states that are
sgnatories to the agreement to calculate the tax imposed by each jurisdiction on a
transaction, determine the amount of tax to remit to the appropriate state, and
maintain a record of the transaction;

(c) "Certified service provider,” means an agent certified jointly by the states that are
signatories to the agreement to perform all of the seller’ s salestax functions;

(d) "Person,” means an individual, trust, estate, fiduciary, partnership, limited liability

company, limited liability partnership, corporation, or any other legal entity;
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-2- HB 1001

(e) "Salestax," meansthetax levied under chapter 10-45;

()  "Sdler,"” means any person making sales, leases, or rentals of personal property or

services,

(9 "State" meansany state of the United States and the District of Columbig;

(hy "Usetax," meansthe tax levied under chapter 10-46.

Section 2. The Legidature finds that this state should enter into an agreement with one or
more states to smplify and modernize sales and use tax administration in order to substantially
reduce the burden of tax compliance for all sellersand for all types of commerce.

Section 3. The Department of Revenue is authorized and directed to enter into the
Streamlined Sales and Use Tax Agreement with one or more states to smplify and modernize
salesand usetax adminigtration in order to substantially reduce the burden of tax compliancefor
all sdllers and for all types of commerce. In furtherance of the agreement, the Department of
Revenue is authorized to act jointly with other states that are members of the agreement to
establish standardsfor certification of acertified service provider and certified automated system
and establish performance standards for multistate sellers.

The Department of Revenue isfurther authorized to take other actions reasonably required
to implement the provisions set forth in this Act. Other actions authorized by this Act include,
but arenot limited to, the adoption of rulesand regul ationsand the joint procurement, with other
member states, of goods and services in furtherance of the cooperative agreement.

The secretary of revenue or the secretary’s designee is authorized to represent this state
before the other states that are signatories to the agreement.

Section 4. No provision of the agreement authorized by thisAct inwholeor part invalidates
or amends any provision of the law of this state. Adoption of the agreement by this state does

not amend or modify any law of this state. Implementation of any condition of the agreement in



N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-3- HB 1001

this state, whether adopted before, at, or after membership of this state in the agreement, must

be by the action of this gate.

Section 5. The Department of Revenue shall not enter into the Streamlined Sales and Use

Tax Agreement unlessthe agreement requireseach state to abide by thefollowing requirements:

(@

(b)

(©)

(d)

(€)

(f)

The agreement must set restrictions to achieve over time more uniform state rates

through the following:

(1) Limiting the number of state rates.

(2) Limiting the application of maximumson the amount of state tax that isdueon
atransaction.

(3) Limiting the application of thresholds on the application of state tax.

The agreement must establish uniform standards for the following:

(1) Thesourcing of transactionsto taxing jurisdictions.

(2) Theadministration of exempt sales.

(3) Theallowancesasdler may take for bad debts.

(4) Salesand usetax returns and remittances.

The agreement must require states to develop and adopt uniform definitions of sales

and use tax terms. The definitions must enable a state to preserve its ability to make

policy choices not inconsistent with the uniform definitions.

The agreement must provide a central, electronic registration system that allows a

sdller to register to collect and remit sales and use taxes for all sgnatory states.

Theagreement must providethat registration with the central registration systemand

the collection of salesand usetaxesinthe signatory stateswill not be used asafactor

in determining whether the seller has nexus with a state for any tax.

The agreement must provide for reduction of the burdens of complying with local
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sales and use taxes through the following:

(1) Redricting variances between the state and local tax bases.

(2) Requiring states to administer any sales and use taxes levied by local
jurisdictionswithin the state so that sellerscollecting and remitting these taxes
will not have to register or file returns with, remit funds to, or be subject to
independent audits from local taxing jurisdictions.

(3) Redricting the frequency of changes in the local sales and use tax rates and
setting effective dates for the application of local jurisdictional boundary
changesto local salesand use taxes.

(4) Providing notice of changesin local sales and use tax rates and of changesin
the boundaries of local taxing jurisdictions.

The agreement must outline any monetary allowancesthat areto be provided by the

states to sellers or certified service providers.

The agreement must require each state to certify compliance with the terms of the

agreement prior to joining and to maintain compliance, under thelaws of the member

gate, with all provision of the agreement while a member.

Theagreement must require each state to adopt auniform policy for certified service

providersthat protects the privacy of consumers and maintainsthe confidentiality of

tax information.

The agreement must provide for the appointment of an advisory council of private

sector representatives and an advisory council of nonmember state representativesto

consult with in the administration of the agreement.

Section 6. The agreement authorized by this Act isan accord among individual cooperating

sovereignsinfurtherance of their governmental functions. The agreement providesamechanism
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among the member states to establish and maintain a cooperative, smplified system for the
application and administration of salesand usetaxesunder the duly adopted law of each member
state.

Section 7. A certified service provider isthe agent of aseller, withwhom the certified service
provider has contracted, for the collection and remittance of sales and use taxes. Asthe seller's
agent, the certified service provider isliable for sales and use tax due each member state on all
salestransactionsit processes for the seller except as set out in this section.

A sdler that contracts with a certified service provider is not liable to the state for sales or
use tax due on transactions processed by the certified service provider unless the sdler
misrepresented the type of itemsit sellsor committed fraud. In the absence of probable causeto
believethat the seller has committed fraud or made amaterial misrepresentation, the seller isnot
subject to audit on the transactions processed by the certified serviceprovider. A sdller issubject
to audit for transactions not processed by the certified service provider. The member states
acting jointly may perform a system check of the sdller and review the sdller's procedures to
determineif the certified service provider'ssystemisfunctioning properly and the extent to which
the sdller's transactions are being processed by the certified service provider.

A person that providesacertified automated systemisrespons blefor the proper functioning
of that system and is liable to the state for underpayments of tax attributable to errorsin the
functioning of the certified automated system. A seller that uses a certified automated system
remains responsible and isliable to the state for reporting and remitting tax.

A sdler that hasa proprietary system for determining the amount of tax due on transactions
and has signed an agreement establishing a performance standard for that systemisliablefor the
failure of the system to meet the performance standard.

Section 8. Sections 1 to 7, inclugve, of this Act shall be known as and referred to as the
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Uniform Sales and Use Tax Administration Act.

Section 9. That § 10-1-44.1 be repealed.

into pursuant to section 3 of this Act, the secretary of revenue to may release lists of persons

licensed under chapters 10-45 and 10-46 who are exempt from taxes imposed under chapters
10-45 and 10-46 to the extent necessary to verify each person's exempt status.

Section 12. That § 10-1-44.4 be repeal ed.
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Section 13. That § 10-45-1 be amended to read as follows:

10-45-1. Terms used in this chapter mean:

(1)  "Agricultural purposes," the producing, raising, or growing and harvesting of food or
fiber upon agricultural land, including dairy products, livestock, and crops. The
servicesof custom harvesters, chemical applicators, fertilizer spreaders, hay grinders,
and cultivators are consdered agricultural purposes,

(2) "Busness" any activity engaged in by any person or caused to be engaged in by ki
such person with the object of gain, benefit, or advantage, either direct or indirect;

(3) "Dédivery charges," charges by the retailer for preparation and delivery to alocation

designated by the purchaser of tangible personal property or services including

transportation, shipping, postage, handling, crating, and packing;

(4) "Grossreceipts," the amed
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consderation, including cash, credit, property, and services, for which tangible

personal property or services are sold, leased, or rented, valued in money, whether

recelved in money or otherwise, without any deduction for the following:

(a
(b)

Theretailer's cost of the property or service sold;

The cost of materials used, labor or service cost, interest, losses, al costs of

transportation to the retailer, al taxes imposed on the retailer, and any other

expense of theretailer;

Except as provided in chapter 10-46A or 10-46B, charges by the retailer for

any services necessary to complete the sale whether or not separately stated,

including ddlivery charges;, and

The value of exempt tangible personal property whether or not separately

stated on theinvoice, billing, or smilar document given to the purchaser where

taxableand exempt tangible personal property have been bundled together and

s0ld by theretailer as a single product or piece of merchandise;

Gross receipts do not include:

@

Discounts, including cash, term, or coupons that are not reimbursed by athird

party that are allowed by aretailer and taken by a purchaser on asale;

I nterest, financing, and carrying charges from credit extended on the sale of

tangible personal property or services, if the amount isseparately stated on the
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invoice, bill of sale or smilar document given to the purchaser; and

() Any taxeslegally imposed directly on the consumer that are separately stated

on theinvoice, bill of sale, or smilar document given to the purchaser;

&)(5) "Person,” any individual, firm, copartnership, joint adventure, association, limited
liability company, corporation, municipal corporation, estate, trust, business trugt,
recelver, the State of South Dakota and its political subdivisons, or any group or
combination acting as a unit;

5)(6) "Rdief agency,” the state, and county, municipality or district thereof, or any agency
engaged in actual relief work;

6)(7) "Retail sale" or "sale at retail,"

to-pracesof-amusement or-athlettc-contests any sale, lease, or rental for any purpose

other than for resale, sublease, or subrent;

A(8) "Retailer," every any person engaged in the business of sdlling tangible goods, wares,
or merchandise at retail, or the furnishing of gas, €ectricity, water, and
communication service, and tickets or admissionsto placesof amusement and athletic
eventsasprovided inthischapter. “Retatter* Theterm al so includesevery any person
subject to thetax imposed by 88 10-45-4 and 10-45-5. Theisolated or occasional sale
of tangiblepersonal property at retail by aperson who doesnot hold himsdlf or herself
out asengaging inthe businessof sdlling such tangible personal property at retail does
not congtitute such person aretailer;

8)(9) "Sale" any transfer, exchange, or barter, conditional or otherwise, in any manner or
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by any means whatsoever, for a consideration.

Section 14. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, gross receipts do not include any fees or
other interest imposed by a retailer for late charges on overdue accounts, no account, or
nonsufficient funds checks.

Section 15. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, the sale price of property returned by
customers are not gross receipts if the full sale price thereof is refunded either in cash or by
credit.

Section 16. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, if any tangible personal property is taken
in trade or in a series of trades as a credit or part payment of a retail sale taxable under this
chapter, and the tangible personal property taken intrade is subject to the sales tax imposed by
this chapter when sold, the credit or trade-in value allowed by the retailer may not be included
as gross receipts.

Section 17. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, on any sale made under a conditional sales
contract, or under other forms of salewherein the payment of the principal sumisextended over
aperiod longer than sixty daysfrom the date of sale, only the portion of the sale amount that has

actually been received in cash by the retailer during each reporting period is subject to the tax
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imposed by this chapter.
Section 18. That § 10-45-3 be amended to read as follows:
10-45-3. Thereishereby imposed atax of three four percent on the gross receipts from the
saleor resale of farm machinery and attachment unitsother than replacement parts; or irrigation
equipment used exclusvely for agricultural purposes by licensed South Dakota retailers;

provided,howeverthatwhenever. However, any trade-in or exchange of used farm machinery

isinvolved in the transaction, the tax shat is only be due and shall be collected only on the cash

difference.

Section 19. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

There are exempted from the provisons of this chapter and the tax imposed by it, gross
receiptsfromthesaleof partsor repairson machinery or equipment which areclearly identifiable
as used primarily for agricultural purposes, including irrigation equipment, if the part replaces
afarm machinery or irrigation equipment part assigned a specific or generic part number by the
manufacturer of the farm machinery or irrigation equipment.

Section 20. That § 10-45-5 be amended to read as follows:

10-45-5. Thereisimposed atax at the rate of three four percent upon the gross receipts of
any person from engaging inthe bus nessof leasing farm machinery or irrigation equipment used
for agricultural purposes and four percent upon the gross recei pts of any person from engaging
or continuinginany of thefollowing businessesor servicesinthisstate: abstracters; accountants;
architects, barbers; beauty shops; bill collection services, blacksmith shops; car washing; dry
cleaning; dyeing; exterminators; garage and service stations; garment ateration; cleaning and
pressing; janitorial services and supplies, specialty cleaners; laundry; linen and towel supply;

membership or entrancefeesfor the use of afacility or for theright to purchase tangible personal
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property or services, photography; photo devel oping and enlarging; tire recapping; welding and
all repair services, cable televison; and rentals of tangible personal property except |eases of
tangible personal property between one telephone company and another telephone company,

motor vehiclesasdefined by 8 32-5-1 leased under asingle contract for more than twenty-eight

days and mobile homes—provided,owever—that. However, the specific enumeration of

bus nesses and professions made in this section does not, in any way, limit the scope and effect
of § 10-45-4.

Section 21. That 8 10-45-5.3 be amended to read as follows:

10-45-5.3. There isimposed, at the rate of three four percent, an excise tax on the gross
receipts of any person engaging in oil and gas field services (group no. 138) as enumerated in
the Standard Industrial Classfication Manual, 1987, asprepared by the Statistical Policy Divison
of the Office of Management and Budget, Office of the President.

Section 22. That § 10-45-8 be amended to read as follows:

10-45-8. Thereisimposed a tax of four percent upon the gross receipts from all sales of
ticketsor admissonsto placesof amusement and athl etic contests or events, except asotherwise
provided in this chapter.

Section 23. That § 10-45-24 be amended to read as follows:

10-45-24. Each retailer or person engaging in a business in this state whose receipts are
subject to salestax shall filewith the Department of Revenue, an application for a permit. Each
application shall be made on aform prescribed by the secretary of revenue and shall requirethe
name under which the applicant transacts or intends to transact business, the location of each
business, and other information asthe secretary of revenue may require. Theapplication shall be
signed by the owner, if anatural person; by amember or partner, if anassociation or partnership;

or by an executive officer or a person specifically authorized by the corporation to sign the
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application, if a corporation, to which shall be attached the written evidence of the person's
authority. The applicant shall have a permit for each place of business, unless the secretary of
revenue grants a request for a statewide permit. A statewide permit may be granted if the
applicant demonstrates the ability to comply with the filing, auditing, and record-keeping
requirements specified inrules promulgated pursuant to § 10-45-47.1 for each | ocation specified
in the application.

Any Adler regisering under the agreement as defined in section 1 of this Act shall be

regisered inthis state, provided this state has entered into the agreement as provided in section

3 of this Act. Any sdler who is registered under such agreement is not required to sign the

registration application and may register through an agent. Any saller who is registered under

such agreement may cancedl its registration at any time, but isliable for remitting any sales tax

previoudy collected.

Section 24. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

In computing the tax to be remitted under this chapter as the result of any transaction, the
tax amount shall be carried to the third decimal place. Amounts of tax lessthan one-half of one
cent shall be disregarded and amounts of tax of one-half cent or more shall be considered an
additional cent.

Section 25. That 8 10-45-30 be amended to read as follows;

tpen-the-amount-so-coHeeted: For purposes of this chapter, a bad debt is any portion of the

purchase price of a transaction that a seller has reported as taxable and for which the sdller
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legally daimsas abad debt deduction for federal incometax purposes. | n computing the amount

of tax due, asgller may deduct bad debts from thetotal amount upon which the tax is cal cul ated

for any return. Any deduction taken or refund paid which is attributed to bad debts may not

include interest. Bad debts include worthless checks, worthless credit card payments, and

uncollectible credit accounts. Bad debts do not includefinancing chargesor interest, salesor use

taxes charged on the purchase price, uncollectible amounts on property that remain in the

possession of the saller until the full purchase priceis paid, expenses incurred in attempting to

collect any debt, debtssold, or assigned to third partiesfor collection, and repossessed property.

No bad debt deduction may be claimed by any person that has purchased accountsreceivablefor

collection unlessthe person isasuccessor that has acquired the entire business of the saler that

incurred the bad debt.

Bad debts shall be deducted within twel ve monthsfollowing the month in which the bad debt

has been charged off for federal incometax purposes. If adeduction istaken for abad debt and

the saller subseguently collects the debt in whole or in part, the tax on the amount so collected

shall be paid and reported on the next return due after the collection.

Notwithstanding the provisions of 8 10-59-22, a sdller may obtain a refund of tax on any

amount of bad debt that exceeds the amount of taxable sales within the twelve-month period

defined by that bad debt. A refund under this section may not include interest.

If asdler'sfiling respongbilities have been assumed by acertified service provider asdefined

in section 1 of this Act, the service provider may claim, on behalf of the sdller, any bad debt

allowance provided by this section. The service provider shall credit or refund the full amount

of any bad debt allowance or refund received to the sdller.

Section 26. That 8 10-45-61 be amended to read as follows;

10-45-61. Notwithstanding 8 10-54-1, a sdller, who possesses a—+tesale an exemption
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certificate from a purchaser of tangible personal property or services which indicatesthe items
or servicesbeing purchased are ferresatetntheregutar-course-of bushess exempt, may rely on
the resate exemption certificate and not charge salestax to the provider of the resate exemption
certificate until the provider of the resate exemption certificate gives notice that the items or
services being purchased are no longer fer+esate exempt by filing a new resate exemption
certificate with the sdller.

The resate exemption certificate shall be signed by the purchaser, provide the purchaser's
name, address, and valid state satestax license number, if applicable, and shall describethe types
of tangible personal property and services being purchased ferresate exempt by the purchaser

trrtheregutarcotrseof bustess. However, any person filing an el ectronic exemption certificate

is not required to sign the exemption certificate.

The purchaser claiming the protection of aresate an exemption certificate isresponsible for
asauring that the goods and services delivered thereafter are of atype covered by the resate
exemption certificate. If thereareitemscovered under the resate exemption certificatewhich are
not being purchased fer+esate exempt, it is the respongbility of the purchaser when ordering
goods from asdller to indicate if any of the items purchased are not ferresate exempt, and the
appropriate salestax shall be charged on the portion of the sale that is not ferresate exempt. A
sdller of property or serviceswhich aregenerally described under the resate exemption certificate

is not responsble for the collection of the tax unless otherwise directed by the purchaser-er

If the purchaser later determinesthereisany tax due and owing, the purchaser shall remit the
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tax owed by the purchaser to the state. If the purchaser purehasesforresatebuttater-etectsnot

m makes an exempt purchase and later determines

that the goods or services purchased are not exempt, the purchaser shall report the transaction

and pay the use tax on the next filing of ks the purchaser's return.

Any purchaser who knowingly and intentionally lists on a+esate an exemption certificate
personal property or services which the purchaser knows, at the time the resate exemption
certificateisfiled with the sdller, witHrot-be+resotd are not exempt, or providesaninvalid resate
exemption certificate with the intent to evade payment of the tax, and failsto timely report the
same with the department is guilty of a Class 1 misdemeanor. The secretary of revenue may
assess a penalty of up to fifty percent of the tax owed, in addition to the tax owed. No interest
may be charged on the penalty.

Thesdler shall retain the exemption certificate for aperiod of three yearsfrom the dateitis

filed by the purchaser and provide the exemption certificate to the department upon request.

The secretary may promulgate rules pursuant to chapter 1-26 to adopt forms for resate
exemption certificates.

Section 27. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

For purposes of the tax imposed by this chapter, a retailer shall source sales of tangible
personal property and services to the location where the tangible personal property or service
is received. The department shall promulgate rules, pursuant to chapter 1-26, defining the
location of receipt.

Section 28. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as
follows:

Regi gtration under the agreement and col l ection of tax imposed under thischapter or chapter
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10-46 does not in and of itself create nexus for other taxes or feesimposed by this sate.

Section 29. That § 10-46-1 be amended to read as follows:

10-46-1. Terms, as used in this chapter mean:

(1) "Busness" any activity engaged in by any person or caused to be engaged in by ki
such person with the object of gain, benefit or advantage either direct or indirect;

(2) "Ddivery charges" chargesby the retailer for preparation and delivery to alocation

designated by the purchaser of tangible personal property or services including

transportation, shipping, postage, handling, crating, and packing;

(3) "Fair market value," the price at which awilling seller and willing buyer will trade.
Fair market value shall be determined at the time of purchase. If a public corporation
is supplying tangible personal property that will be used in the performance of a
contract, fair market value shall be determined pursuant to 8 5-18-5.1. Thisdefinition
also applies to chapter 10-45;

3)(4) "Included in the measure of tax," the tangible personal property or the service was
purchased from aretailer licensed under chapter 10-45 and that retailer has included
the tax in the amount received from the sale;

&)(5) "Inthisstate” or "inthe state," within the exterior limitsof the State of South Dakota
and includes al territory within such limits owned by or ceded to the United States
of America;

£5)(6) "Purchase," any transfer, exchange, or barter, conditional or otherwise, inany manner
or by any means whatsoever, for a consderation. A transaction, whereby the
possession of property istransferred but the sdller retains the title as security for the
payment of the price, isa purchase;

6)(7) "Purchase price—or—sates price," the-total—amountfor-which-tangibte-personat
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andtaken-on-satestmay notbethetaded shall have the same meaning asgross recel pts

defined in subdivision 10-45-1(4);

A(8) "Retailer,” any person performing servicesin this state or engaged in the business of

sdling tangible personal property for use, storage or other consumption within the
meaning of this chapter. However, if in the opinion of the secretary of revenue, it is
necessary for the efficient adminigtration of this chapter to regard any salesmen,
representatives, truckers, peddlers, or canvassersasagentsof thedeal ers, distributors,
supervisors, employers, or persons under whom they operate or from whom they
obtain the tangible personal property sold by them irrespective of whether they are
making sales on their own behaf or on behaf of such dealers, distributors,
supervisors, employers, or persons, the secretary of revenue may so regard them and
may regard the dealers, distributors, supervisors, employers, or persons as retailers

for purposes of this chapter;

8)(9) "Retailer maintaining a place of busness in the state," any retailer having or

maintaining within this state, directly or by asubsdiary, an office, distribution house,
saleshouse, warehouse, or other place of business, or any agents operating withinthe
state under the authority of theretailer or itssubsidiary, irrespective of whether such
place of businessor agent islocated here permanently or temporarily or whether such

retailer or subsdiary isadmitted to do business within this state pursuant to the laws
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of the State of South Dakota granting the rights of foreign corporations to do
businessin this state;

9(10) "Secretary,” the secretary of the Department of Revenue or any duly
authorized and appoi nted ass stant, deputies, or agentsof the secretary charged
with the administration or enforcement of this chapter;

16)(11) "Storage," any keeping or retention in this state for use or other consumption
inthe State of South Dakota for any purpose except saleinthe regular course
of business,

@hH(12) "Tangible personal property,” tangible goods, wares, merchandise, gas, and
electricity if furnished or delivered to consumers or users within this state;

@2(13) "Use," theexerciseof right or power over tangiblepersonal property incidental
to the ownership of that property, except that it does not include the sale of
that property intheregular course of business. Use also includesthe use of the
types of services, the gross receipts from the sale of which areto be included
in the measure of the tax imposed by chapter 10-45, and any amendments
thereto and the ddivery or causing ddlivery into this state of tangible personal
property intended to advertise products or services or promote or facilitate
salesto South Dakota residents.

Section 30. That chapter 10-46 be amended by adding thereto aNEW SECTION to read as

follows:

There are exempted from the provisons of this chapter and the tax imposed by it, the use of

parts or repairs on machinery or equipment which are clearly identifiable as used primarily for
agricultural purposes, including irrigation equipment, if the part replaces a farm machinery or

irrigation equipment part assigned a specific or generic part number by the manufacturer of the
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farm machinery or irrigation equipment.

Section 31. That § 10-59-27 be amended to read as follows:

10-59-27. Any taxpayer who has received written advice from the Department of Revenue
concerning the taxability of transactions shall be allowed to rely on such advice when filing tax
returns. However, thetaxpayer shall maintain acopy of the adviceinthett thetaxpayer'sbusiness
records. The department may not maintain a position against a taxpayer which is incons stent
with aprior written opinion issued to the same taxpayer unless rescinded by the department, by
a change in statutory law or reported case law, by a change in federal interpretation in casesif
the department's written advice was predicated upon a federal interpretation or by a changein

material factsor circumstancesrelating to the taxpayer. For the purposes of this section, written

advice includes municipal boundary information, and zip codes and addresses located within

municipalities provided by the department.

Section 32. That § 10-52-2 be amended to read as follows:

10-52-2. Any incorporated municipality within thisstate may impose any non-ad valoremtax
in accordance with the provisions of this chapter, except upon fuel used for motor vehicles, by
ordinance enacted by itslocal governing board. However, no tax may be levied on the sale, use,
storage and consumption of items taxed under chapters 10-45 and 10-46, unless such tax

conformsinall respectsto the state tax on such itemswith the exception of therate, and therate

levied does not exceed two percent.
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Section 37. That § 10-52-3 be amended to read as follows:

10-52-3. Any tax imposed by the governing board of any municipality pursuant to the
provisions of thischapter, may bereferred to avote of the peoplefor itsapproval or disapproval

inthe same manner as provided in 88 9-20-7, 9-20-8, and 9-20-10. A tax imposed by municipal

ordinance which wasin effect on July 1, 2002, is continued under the provisions of this chapter

(1) Thegoverning board of the municipality has reviewed the existing tax ordinance to

determine compliance with the provisions of this chapter; and

(2) Thegoverning board of the municipality documentsthe review, any amendment, and

the intent to continue the tax in the official minutes of the governing board.

Any amendment made by the municipality to comply with the provisions of this Act or the

determination to continue the tax under the provisions of this chapter is deemed to be an

administrative decison pursuant to 8 9-20-19 and is not subject to referendum.

Section 38. That 8 10-52-2.10 be amended to read as follows;

10-52-2.10. Any incorporated municipality imposing a non-ad valorem tax in accordance

issue municipal non-ad valorem tax revenue bonds pursuant to this section and chapter 6-8B in
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anticipation of the collection of the taxes. The bonds shall be payable soldly from the collections
of the taxesimposed by the municipality under § 10-52-2-6+-16-52-8;-orbeth, asdetermined by
the governing body. The governing body shall, in the resolution or ordinance authorizing the
bonds, agree that it will continue to impose and collect the taxes so long as the bonds are
outstanding. Thegoverning body shall al so pledge so much of the collectionsof the taxes as may
be necessary to pay the principal premium and interest on the bonds and to maintain any debt
service reserve established for the bonds. The proceeds of the bonds may be used for land
acquigtion, the funding of public ambulances and medical emergency response vehicles, public
hospitals or nonprofit hospitals with fifty or fewer licensed beds and other public health care
facilities or nonprofit health care facilities with fifty or fewer licensed beds, capital asset

acquigtion and capital improvements, to establish adebt servicereserve fund for the bonds and

to pay not more than one year's capitalized interest on the bonds. H-theproceeds-of-thetax

No eection isrequired to authorize the issuance of municipal non-ad valorem tax revenue
bonds. The bonds shall be issued and sold as provided in chapter 6-8B.

Section 39. That § 10-52-8 be repealed.
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Section 40. That § 10-52-9 be amended to read as follows:

10-52-9. Notwithstanding 8§ 9-19-13, any new ordinance or amendment to an ordinance
enacted under the authority of this chapter, and any tax rate affected thereby, can be effective
only on January first or July first of a calendar year. The ordinance or amendment shall be
effectiveon theearlier of January first or July first following at |east sty ninety daysnotification
by the municipality to the secretary of revenue that the ordinance or amendment has been
enacted unless the ordinance or amendment is suspended by operation of a referendum. If an
ordinance or amendment enacted under this chapter is referred and the referred ordinance or
amendment is approved the effective date isthe earlier of January first or July first following at
least sxty ninety days notification by the municipality to the secretary of revenue that the
ordinance or amendment has been approved notwithstanding 8 9-20-15. Natification of the
enactment or approval of the ordinance shall bein writing and mailed, along with a copy of the

ordinance or amendment, by registered or certified mail to the secretary of revenue.

Section 41. That § 10-52-11 be repeal ed.
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Section 43. That 8 10-52-13 be amended to read as follows;

10-52-13. For purposes of this chapter, any new resolution or amendment enacted by a
municipality which changes the boundaries of the municipality iseffective on the first day of the
first month following at least sty ninety days notification by the municipality to the secretary
of revenue that the resolution or amendment has been enacted unless the ordinance or
amendment is suspended by operation of areferendum. If a resolution or amendment enacted
pursuant to chapter 9-4 isreferred and the referred resolution or amendment is approved, the
effective date is the first day of the first month following at least sty ninety days notification
by a municipality to the secretary of revenue that the resolution or amendment has been
approved. Themunicipality shall providewritten notification of the enactment or approval of the
resolution or amendment, along with a copy of the resolution or amendment by registered or
certified mail or by any e ectronic meansto the secretary of revenue. The municipality shall also
provide any changes or additions to streets and addresses.

Section 44. That chapter 10-52 be amended by adding thereto a NEW SECTION to read
asfollows.

For the purposes of the tax imposed by this chapter, the transportation of tangible personal

property and passengers shall be taxed only if the origins and destination of the property or
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1 passenger are within the same municipality.
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Introduced by: Representatives Brown (Richard), Glenski, Peterson (Jim), and Smidt and
Senators McCracken, Dennert, and Reedy at the request of the Interim
Streamlined Sales Tax Project Task Force

FOR AN ACT ENTITLED, An Act to impose a gross receipts tax on certain visitor-related
businesses.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1) "Lodging establishment,” any building, structure, property, or premise kept, used,
maintained, advertised, or held out to the public to be a place where deeping
accommodations are furnished to transent guests. The following constitute lodging
establishments: bed and breakfast inns, boarding houses, bungalows cabins,
condominiums, cottages, dude ranches, guest houses, guest ranches, hostels, hotels,
inns, lodges, motels, resorts, tourist homes, timeshare rental s, vacation homerentals,
and villas

(2) "Campground," any property or premise kept, used, maintained, advertised, or held
out to the public to be a place where Sites are availablefor placing of tents, campers,

trailers, mobile homes, or other mobile accommodations to transient guests.

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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Campgrounds include city, county, and state-owned campgrounds, as well as
concessionairesor contractorswho manage or operate publicly owned campgrounds.
The following constitute campgrounds. campgrounds, camping cabins, camping
resorts, commercial picnic grounds, organizational camps, park units, recreational
vehicle parks, trailer parks, and youth camps,

"Vigdtor attraction," any bus ness establishment that offersrecreation, entertai nment,
or interpretation of natural or cultural history. The following congtitute visitor
attractions. aerial tramways, amusement parks, animal exhibits, animal shows, antique
car exhibits, antique exhibits, arboreta, aquariums, batting cages, botanical gardens,
bumper boats, bumper cars, bungee jumps, carnival rides, chuck wagon suppers,
commercial playgrounds, go-cart raceways, gold mines, golf driving ranges, historic
stes, human mazes, hunting preserves, miniature golf courses, museums, music
shows, observation towers, outdoor dramas, pitch 'n putt golf courses, playhouses,
racetracks, recreational gold mining, reptile exhibits, restorations, scenic railroads,
shooting preserves, show caves, ki areas, spectator events, water dides, wave pools,
wax figure exhibits, and zoological gardens. A viditor attraction includesany business
which is being conducted on the site of another visitor attraction;

"Recreational service," any bus nessestablishment that providesleisureor recreational
experiences. The following congtitute recreational services. aerial Sghtseeing tours,
amusement rides, bath houses, carriage rides, climbing guides, day camps, fishing
guides, fishing ponds, golf driving ranges, hunting guides, outfitters, pack trains,
privatebeaches, river rafting, saddlehorserides, sghtseeing guides, sightseeingtours,
shooting galleries, shooting ranges, skeet ranges, ski instruction, ski lift tickets, ki

trails, spas, trail rides, trap ranges, tour bus excursions, and youth camps,
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"Recreational equipment rental,” includeal itemsrented for twenty-eight daysor less
whose primary purpose isrecreational use. Rental, under such circumstances, of the
following constitute recreational equipment rentals: all-terrain vehicles, beach chairs,
bicycles, bumper boats, bumper cars, campers, camping trailers, firearms, fishing
equipment, flotation devices, go carts, golf clubs, hunting dogs, hunting equipment,
mopeds, motor coaches, motorcycles, pack animals, recreational courts and
equipment, recreational gold mining equipment, recreational vehicles, recreational
water equipment, rock climbing gear, roller blades, saddle horses, skis, snowboards,
snowmobiles, snowmobile trailers, snowshoes, watercraft, and watercraft trailers,
"Spectator event," any organized activity meant for entertainment or education and
open to the public. The following constitute spectator events: air shows, auto races,
auto snows, balloon shows, boat races, car rallies, carnivals, circuses, concerts, dance
fedtivals, draft horse contests, ethnic festivals, exhibitions, expositions, fairs,
greyhound races, horse races, horse shows, monster truck shows, motorcycle
expositions, motorcycle races, musc fesivals, rodeos, sporting events, stage
performances, threshing bees, tractor pull contests, and water-skiing shows. A
spectator event includes any business which is conducted on the site of another
spectator event;

"Vidtor intensve business," any antique shop, book store, candy store, flea market,
gift shop, indigenousarts and craftsshop, jewelry, lapidary shop, leather goods shop,
marina, novelty shop, pottery shop, rock shop, souvenir shop, and tee shirt shop if
fifty percent or more of annual total receipts are derived from the sale of tangible
personal property, during the months of June, July, August, and September. No

postsecondary, college, and university book store is, however, included.
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Section 2. There is hereby imposed a tax of one percent on the gross receipts from any
lodging establishment, campground, motor vehicle rental, vidtor attraction, recreational
equipment rental, recreational service, spectator event, and visitor-intensive business. The tax
imposed by this section on the gross recei pts of any visitor-intensive business shall apply to the
grossrecel ptsrecel ved by such businessduring themonthsof June, July, August, and September.
The tax imposed by this section isin addition to any other tax imposed by chapters 10-45 and
10-46. Tangible personal property, services, and admissions are subject to the tax imposed by
this section only if subject to tax by chapters 10-45 and 10-46.

Section 3. The revenue from the tax imposed by section 2 of this Act shall be deposited in
the tourism promotion fund created in 8 1-42-31.

Section 4. Thetax imposed by section 2 of thisAct on any lodging establishment appliesonly
to the gross receipts from the rental of rooms by a lodging establishment.

Section 5. Thetax imposed by section 2 of this Act on any campground appliesto the gross
receipts from the rental of campground space.

Section 6. The tax imposed by section 2 of this Act applies to the gross receipts from
admisson to a vigtor attraction and from the sale of tangible personal property, services,
parking, or transportation at a visitor attraction.

Section 7. The tax imposed by section 2 of this Act applies to the gross receipts from
admissionto aspectator event and from the sal e of tangible personal property, services, parking,
or transportation at a spectator event.

Section 8. Gross receipts from the rental of rooms or sites at a lodging establishment or
campground owned by nonprofit religious, educational, or youth organization are exempt from
the tax imposed by section 2 of this Act if rented to a member of such organization.

Section 9. The tax imposed by section 2 of this Act shall be collected and administered by
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the Department of Revenue.

Section 10. Any person who issubject to the tax imposed by thisAct shall makeareturn and
remittance to the Department of Revenue on forms prescribed and furnished by the department
in the following manner:

(1) Any person, whosetax ligbility isone thousand dollarsor more annually, shall filethe
return and remit the tax on or before the twentieth day of the month following each
monthly period;

(2)  Any person, whosetax liability islessthan one thousand dollarsannually, shall filethe
return and remit the tax on or before the last day of the month following each two-
month period; and

(3 Any person, whose tax liability is one thousand dollars or more annually and who
remits the tax by electronic transfer to the state, shall file the return by electronic
meanson or before the twenty-third day of the month following each monthly period
and remit the tax on or before the second to the last day of the month following each
monthly period.

The secretary of revenue may grant an extension of not morethan fivedaysfor filing areturn
and remittance. Unless an extension isgranted, penalty or interest under 8 10-59-6 shall be paid
if areturn or remittance is not made on time.

Section 11. The secretary of revenue may require or allow some returns and remittancesto
befiled on amonthly, bimonthly, semiannual, or annual bassand thereturn and remittanceisdue
the lagt day of the month following the reporting period. For persons issued a temporary or
seasonal salestax permit pursuant to chapter 10-45, the returns and remittances may berequired
at atime determined by the secretary. Section 10-59-6 appliesto returnsand paymentsunder this

section.
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Section 12. The definitions, adminigtrative, collection, and enforcement provisons of

chapters 10-45 and 10-46 apply to the tax imposed by this Act, where applicable.

Section 13. The secretary of revenue may promulgate rules pursuant to chapter 1-26

concerning:
(1) Licending, including bonding and filing license applications;
(2) Thefiling of returns and payment of the tax;
(3) Determining the application of the tax and exemptions,
(4)  Taxpayer record-keeping requirements, and
(5) Determining auditing methods.

Section 14. Any person who:

(1)

(2)

3)

(4)

(5)

(6)

Makesany false or fraudulent return in attempting to defeat or evade the tax imposed
by this Act isguilty of a Class 6 felony;

Failsto pay tax due under this Act within thirty days from the date the tax becomes
dueisguilty of a Class 1 misdemeanor;

Fails to keep the records and books required by section 13 of this Act or refusesto
exhibit these records to the secretary of revenue or the secretary's agents for the
purpose of examination is guilty of a Class 1 misdemeanor;

Failsto fileareturn required by this Act within thirty daysfrom the date the returnis
dueisguilty of a Class 1 misdemeanor;

Willfully violates any rule of the secretary of revenue for the administration and
enforcement of the provisions of this Act is guilty of a Class 1 misdemeanor; or
Violates either subdivision (2) or subdivison (4) two or more timesin any twelve-

month period is guilty of a Class 6 felony.

Section 15. That § 10-59-1 be amended to read as follows:
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10-59-1. Theprovisionsof thischapter apply to any taxesor feesor persons subject to taxes
or feesimposed by chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A, 10-46B,
10-47B, 10-52, 32-3, 32-3A, 32-5, 32-5B, 32-6B, 32-9, 32-10, and 34A-13 and 8§ 22-25-48,

49-31-51, 50-4-13 to 50-4-17, inclusive, this Act, and the provisions of chapter 10-45B.

Section 16. That § 10-45-69.1 be repealed.
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Section 26. That § 10-45-91 be amended to read as follows:
10-45-91. Notwithstanding the provisions of 8§ 10-45-13, admissions to rodeos and rodeo

related activitiesand eventsare subject to the tax imposed by 88 10-45-8 and £6-45-69-1 section

2 of this Act.
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FOR AN ACT ENTITLED, An Act to authorize a municipal gross receipts tax on certain
lodging, alcoholic beverages, prepared food, and admissions.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

(1) "Department," the Department of Revenue;

(2) "Grossreceipts," thetotal amount or consideration, including cash, credit, property,
and services, for which tangible personal property or services are sold, leased, or
rented, valued in money, whether received in money or otherwise, without any
deduction for the following:

(@) Theretailer'scost of the property or service sold;

(b)  Thecost of materials used, labor or service cost, interest, losses, al costs of
trangportation to theretailer, all taxes imposed on the retailer, and any other
expense of theretailer;

(c) Except as provided in chapter 10-46A or 10-46B, charges by the retailer for

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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any services necessary to complete the sale whether or not separately stated,
including delivery charges, and

(d) The value of exempt tangible personal property whether or not separately
stated on theinvoice, billing, or smilar document givento the purchaser where
taxableand exempt tangible personal property have been bundled together and
sold by theretailer as a single product or piece of merchandise;

Gross receipts do not include:

(@  Discounts, including cash, term, or couponsthat are not reimbursed by athird
party that are allowed by aretailer and taken by a purchaser on asale;

(b) Interest, financing, and carrying charges from credit extended on the sale of
tangible personal property or services, if theamount is separately stated on the
invoice, bill of sale or smilar document given to the purchaser; and

(c)  Anytaxeslegally imposed directly on the consumer that are separately stated
on theinvoice, bill of sale, or smilar document given to the purchaser.

Section 2. Any municipality may impose an additional municipal non-ad valorem tax at the
rate of one percent upon the gross receipts of all leases or rentals of hotel, motel, campsites, or
other lodging accommodations within the municipality for periods of less than twenty-eight
consecutivedays, or salesof alcoholic beveragesasdefinedin § 35-1-1, or establishmentswhere
the public is invited to eat, dine, or purchase and carry out prepared food for immediate
consumption, or ticket salesor admissonsto places of amusement, athletic, and cultural events,
or any combination thereof. The tax shall be levied for the purpose of land acquisition,
architectural fees, construction costs, payments for civic center, auditorium, or athletic facility
buildings, including the maintenance, staffing, and operationsof such facilitiesand thepromotion

and advertisng of the city, itsfacilities, attractions, and activities.
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Section 3. That § 10-52-8 be repeal ed.

Section 4. The tax imposed by section 2 of this Act shall be collected and administered by

the department.

Section 5. Any person who issubject to the tax imposed by this Act shall make areturn and

remittance to the department on forms prescribed and furnished by the department in the

following manner:

(1)

(2)

Any person whose tax liability isone thousand dollars or more annually, shal filethe
return and remit the tax on or before the twentieth day of the month following each
monthly period;

Any person whosetax liahility islessthan one thousand dollarsannualy, shall filethe
return and remit the tax on or before the last day of the month following each two-

month period; and
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(3  Any person whose tax liability is one thousand dollars or more annually and who
remits the tax by electronic transfer to the state, shall file the return by electronic
meanson or before the twenty-third day of the month following each monthly period
and remit the tax on or before the second to the last day of the month following each
monthly period.

The secretary of revenuemay grant an extension of not morethan fivedaysfor filingareturn
and remittance. Unless an extension is granted, penalty or interest pursuant to 8§ 10-59-6 shall
be paid if a return or remittance is not made on time.

Section 6. The secretary of revenue may require or allow some returns and remittances to
befiled onamonthly, bimonthly, semiannual, or annual basisand the return and remittanceisdue
the last day of the month following the reporting period. For any person issued a temporary or
seasonal tax permit pursuant to chapter 10-45, the returns and remittances may be required at
a time determined by the secretary. Section 10-59-6 applies to any return and payment made
pursuant to this section.

Section7. Thedefinitions, administrative, collection, and enforcement provisionsof chapters
10-45 and 10-46 apply to the tax imposed by this Act, where applicable.

Section 8. The secretary of revenue may promulgate rules pursuant to chapter 1-26
concerning:

(1) Licending, including bonding and filing license applications;

(2) Thefiling of returns and payment of the tax;

(3) Determining the application of the tax and exemptions,

(4)  Taxpayer record-keeping requirements, and

(5) Determining auditing methods.

Section 9. Any person who:
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Makesany false or fraudulent return in attempting to defeat or evadethe tax imposed
by this Act isguilty of a Class 6 felony;

Failsto pay tax due under this Act within thirty days from the date the tax becomes
dueisguilty of a Class 1 misdemeanor;

Failsto keep the records and books required by section 10 of this Act or refusesto
exhibit these records to the secretary of revenue or the secretary's agents for the
purpose of examination is guilty of a Class 1 misdemeanor;

Failsto fileareturn required by this Act within thirty daysfrom the datethereturnis
dueisguilty of a Class 1 misdemeanor;

Willfully violates any rule of the secretary of revenue for the administration and
enforcement of the provisions of this Act is guilty of a Class 1 misdemeanor; or
Violates either subdivision (2) or subdivison (4) two or more timesin any twelve-

month period is guilty of a Class 6 felony.

Section 10. Each person subject to tax under this Act shall keep records and books of all

receipts and sales, together with invoices, hills of lading, copies of bills of sale, and other

pertinent papers and documents. The books and records and other papers and documents are,

at al times during business hours of the day, subject to ingpection by the secretary of revenue

or the secretary's agents and employees to determine the amount of tax due. The books and

records shall be preserved for aperiod of three years unlessthe secretary of revenue, inwriting,

authorized their destruction or disposal at an earlier date.

Section 11. Any tax imposed by the governing board of any municipality pursuant to the

provisions of this Act, may be referred to avote of the peoplefor itsapproval or disapproval in

the same manner as provided in 88 9-20-7, 9-20-8, and 9-20-10. A tax imposed by municipal

ordinance which was in effect on July 1, 2002, is continued under the provisions of this Act if:
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(1) Thegoverning board of the municipality has reviewed the existing tax ordinance to

determine compliance with the provisions of this Act; and

(2) Thegoverning board of the municipality documentsthe review, any amendment, and

the intent to continue the tax in the official minutes of the governing board.

Any amendment made by the municipality to comply with the provisions of this Act or the
determination to continue the tax under the provisons of this Act is deemed to be an
adminigtrative decison pursuant to 8 9-20-19 and not subject to referendum.

Section 12. The adminigtration of the taxes adopted under this Act shall be by the
department. Thedepartment may prescribeformsand promul gate rulespursuant to chapter 1-26
for the making of returns and for the ascertainment, assessment, and collection of the tax
imposed pursuant to thisAct. The department shall keep full and accurate records of al moneys
received and distributed under this Act.

Section 13. All moneysreceived and collected on behalf of amunicipality by the department,
pursuant to this Act, shall be credited to a special municipal tax fund and after deducting the
amount of refunds made, the amounts necessary to defray the cost of collecting the tax, and the
adminigtrative expenses incident thereto, shall be paid within thirty days after collection to the
municipality entitled thereto.

Section 14. Notwithstanding 8 9-19-13, any new ordinance or amendment to an ordinance
enacted under the authority of this Act, and any tax rate affected thereby, can be effective only
on January first or July first of a calendar year. The ordinance or amendment shall be effective
on the earlier of January firgt or July first following at least ninety days notification by the
municipality to the secretary of revenue that the ordinance or amendment has been enacted
unless the ordinance or amendment is suspended by operation of areferendum. If an ordinance

or amendment enacted under this chapter isreferred and the referred ordinance or amendment
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is approved the effective date shall be the earlier of January first or July first following at least
ninety days notification by the municipality to the secretary of revenue that the ordinance or
amendment has been approved notwithstanding 8 9-20-15. Natification of the enactment or
approval of the ordinance shall be in writing and mailed, along with a copy of the ordinance or
amendment, by registered or certified mail to the secretary of revenue.

Section 15. That § 10-59-1 be amended to read as follows:

10-59-1. Theprovisionsof thischapter apply to any taxesor feesor persons subject to taxes
or feesimposed by chapters 10-39, 10-39A, 10-39B, 10-43, 10-45, 10-46, 10-46A, 10-46B,
10-47B, 10-52, 32-3, 32-3A, 32-5, 32-5B, 32-6B, 32-9, 32-10, and 34A-13 and 88§ 22-25-48,

49-31-51, 50-4-13 to 50-4-17, inclusive, this Act, and the provisions of chapter 10-45B.

Section 16. Any municipality imposing atax pursuant to thisAct may issue municipal non-ad
valorem tax revenue bonds pursuant to this section and chapter 6-8B in anticipation of the
collection of the taxes. The bonds shall be payable solely from the collections of the taxes
imposed by the municipality under thisAct, asdetermined by the governing body. Thegoverning
body shall, in the resolution or ordinance authorizing the bonds, agree that it will continue to
impose and collect thetaxes so long asthe bonds are outstanding. The governing body shall also
pledge so much of the collections of the taxes as may be necessary to pay the principal premium
and interest on the bonds and to maintain any debt service reserve established for thebonds. The
proceeds of the bonds may be used for land acquisition, the funding of public ambulances and
medical emergency response vehicles, public hospitals or nonprofit hospitalswith fifty or fewer
licensed beds and other public health care facilities or nonprofit health care facilities with fifty
or fewer licensed beds, capital asset acquisition and capital improvements, to establish a debt
servicereserve fund for the bonds and to pay not more than one year's capitalized interest on the

bonds. If the proceeds of the tax imposed by this Act are pledged to payment of the bonds, the
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land acquisition and capital improvements financed with the proceeds of the bonds shall relate
to the purposes enumerated in section 2 of this Act.
No eection isrequired to authorize the issuance of municipal non-ad valorem tax revenue

bonds. The bonds shall be issued and sold as provided in chapter 6-8B.
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474H0081 HOUSE LOCAL GOVERNMENT COMMITTEE
encrossep No. HB 1009 - 01712002

Introduced by: The Committee on Local Government at the request of the Secretary of State

FORAN ACT ENTITLED, AnAct to revisethe election procedures of certain special purpose
districts.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 31-12A-15 be amended to read as follows:
31-12A-15. Inevery each road district an annual el ection of officersshall be held on thefirst
Tuesday after the anniversary date of thefirst election at sueh aplaceinthedistrict asthe board
of trustees shall designate. Sueh The e ection shall be conducted according to chapter 9-13 8-3,

at a meeting of the registered voters who reside in the road digtrict.

Section 2. That chapter 31-12A be amended by adding thereto a NEW SECTION to read
asfollows

Notice of the meeting and el ection required by § 31-12A-15 shall be given by the secretary-
treasurer by one publication in alegal newspaper of general circulation in each county inwhich
the district isStuated or notice may be given by posting in a public place within the district and
ddivering the noticeto each registered voter of thedistrict. Thenotice shall includethe time and

place of the election and each vacancy to befilled at the election. The meeting shall be held not

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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less than seven days nor more than fourteen days after the date of publication or ddlivery of the
notice.

Section 3. That § 34-11A-2 be amended to read as follows:

34-11A-2. Any municipality located withinthe areamay beincluded intheambulancedistrict
if twenty percent of the landownerswithin the municipality who arealso registered voterswithin

the municipality Sgn a separate petition from that municipality, or if the governing body of the

municipality establishes intent by passing a resolution so indicating.

Section 4. That § 34-11A-29 be amended to read as follows:

34-11A-29. A regular meeting of theregistered voterswho areresiding withinthe boundaries
of adigtrict shall be held in the first quarter of each calendar year and special meetings may be

called by the board of directors at any time. The annual eection shall be conducted during the

regular meeting. Notice thereof of the annual eection shall be given by the secretary-treasurer

by one publication in alegal newspaper of general circulation in each county in which saeh the
digtrict is Situated. The meeting shall be held not less than seven days nor more than fourteen
days after the date of publication of saeh the notice.

Section 5. That § 34-31A-3 be amended to read as follows:

34-31A-3. Any municipality located within the area, whether the municipality has a fire
department or not, may be included in the rural firedistrict if twenty percent of the landowners
within the municipality who are also registered voterswithin the municipality Sgn the a separate

petition from that municipality, or if the governing body of the municipality establishesintent by

passing a resolution so indicating.
Section 6. That § 34-31A-43 be amended to read as follows:
34-31A-43. A regular meeting of the electorswho are ownersof any interestinreal property

assessed for taxation in the district and who are residing within the boundaries of adigtrict shall
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beheldinthefirst quarter of each calendar year and special meetings may be called by the board

of directors at any time. The annual election shall be conducted during the regular meeting.

Noti ce thereof of the annual e ection shall be given by the secretary-treasurer by one publication

inalegal newspaper of general circulation in each county in which saeh the district isSituated.
The meeting shall be held not lessthan seven days nor more than fourteen days after the date of
publication of sa€eh the notice.

Section 7. That § 46A-18-23 be amended to read as follows:

46A-18-23. Prior to May first of each year, on dates a date established by the directors, an
annual meeting of the digtrict shall be held during which the registered voters shall elect, by
ballot, under the direction of the secretary of the district, directorsto replace those whose terms
have expired. Newly elected directors shall assume office at the time of their election.

Section 8. That § 46A-18-47 be amended to read as follows:

46A-18-47. Inthedection provided in 8 46A-18-45, ehgibitity registered votersaredigible

to vote-asprescribed-by §—46A-18-5-shaHgovern. If special assessments are proposed, only

those landowners subject to such assessments may vote. If the financing proposal provides for
both general tax levies and special assessments, the votes applicable to the general tax and the
votes applicable to the special assessments shall be counted separately and accepted separately
for purposes of determining the outcome of the election.

Section 9. That § 3-4-3 be amended by adding thereto a NEW SUBDIVISION to read as
follows:

In special purpose digtricts, unless otherwise provided, by the remaining board of trustees.
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400H0229 HOUSE HEALTH AND HUMAN SERVICES

coMMITTEE ENGRosseD No. HB 1017 -
01/16/2002

Introduced by: The Committee on Health and Human Services at the request of the
Department of Human Services

FOR AN ACT ENTITLED, An Act to revise certain provisions pertaining to the commitment

of persons with developmental disabilities.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 27B-7-26 be amended to read as follows:

27B-7-26. The county review board has jurisdiction over al applications or petitions for
involuntary commitment or for the safekeeping of persons subject to involuntary commitment
within its county, except in cases otherwise specially provided for. The board chair may issue
subpoenas and compel obediencethereto, and do any act of acourt necessary and proper for the
purpose of discharging the duties required of it the board.

Section 2. That § 27B-7-28 be amended to read as follows:

27B-7-28. If apetition filed pursuant to § 27B-7-27 appears on its face to be sufficient, the
chair of the county review board shall order that a psychiatric or psychological evaluation be
performed and areport of thefindingsand recommendati onsbe compl eted. Theboard chair shall

appoint alicensed psychologist or psychiatrist te within three days after receipt of the petition.

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
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The licensed psychologist or psychiatrigt shall make the examination and to prepare a report

within five working days from the-datethepetittontstied recei pt of the written noticefrom the

board ordering the examination and report, containing the information required in § 27B-7-31.

If it appears, based upon the foregoing evaluation, the criteriafor commitment ismet, acopy of

the report shall be provided to Department of Human Services. H—thepersor—destes—an

ownRexpense: The person hastheright to obtain an additional examination paid for by the county

that may be placed in evidence before the board, the reasonable expense of which shall be

reimbursed to the county unlessthe personisindigent. A lien for the amount of these costs may

be filed upon the person's real and personal property to ensure payment.

Section 3. That § 27B-7-29 be amended to read as follows:

27B-7-29. The chair of the county review board shall give written notice of the petition to
the Department of Human Services which shall prepare a report containing a review of the
person’s supports and service needs and a recommendation as to appropriate service locations.
The reports shall be filed with the county review board within ferty-five-eatendar ten working
days from receipt of the written notice from the board ordering the examination and report.

Section 4. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
follows:

Within ten days of the auditor's receipt of the board's findings regarding the residence and
summary of proofs thereon, the county in which the residence was found to be, other than the
referring county, may request the committing county review board to reopen the hearing upon
the question of the person's residence by mailing a request to the chair of the county review
board.

Section 5. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
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follows:

Upon receipt of the request to reopen the commitment hearing, the county review board
shall, as soon aspracticable, afford the county determined to be the person's county of residence
an opportunity to appear before the board, at a time and place set by the board and not more
than thirty days from the date of the request to reopen the hearing. Notice of the reopened
hearing shall be given to the county where the person was found and to the county requesting
the reopening of the hearing at least ten days prior to the reopened hearing by mailing notice
thereof to the respective county auditors. Either county appearing at the reopened hearing may
present any evidenceit may haveto establish that it isnot the county of residence of the person.
The board shall then determine, by a preponderance of evidence, the county of residence of the
person and either affirm or modify its prior finding. The ultimate finding of residence shall be
filed with the clerk of courts of the committing county and the county of residence with copies
mailed to the administrator of the center or other facility where the person is undergoing
treatment.

Section 6. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
follows:

Thereferring county shall pay any expensesincurred by the committing board in conducting
any reopened hearing, subject to reimbursement by the county ultimately proven to bethe county
of resdence. No lien may be placed againg the patient for the costs incurred in conducting any
reopened hearing requested by county regarding the question of residence.

Section 7. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
follows:

If a person isfound at an initial or reopened hearing not to be a resident of the state, the

county review board shall forward to the attorney general a copy of itsfindings and a summary
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of the proofs upon which the findings are based.

Section 8. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
follows:

Withinten daysof the attorney general'srecei pt of the committing board'sfindingsregarding
residence and summary of proofs thereon, the attorney general may request the committing
county review board to reopen the hearing by mailing a request to the chair of the committing
county review board. Notice of the reopened hearing shall be given to any county adversdly
interested and to the attorney general at least ten days prior to the reopened hearing by mailing
notice to the county auditor of any county adversdly interested and to the attorney general.

Section 9. That chapter 27B-7 be amended by adding thereto aNEW SECTION to read as
follows:

Any county adversdly interested or the attorney general may present evidence to establish
the residence of the person at the reopened hearing. The board shall then determine, by a
preponderance of evidence, whether the person isaresdent of a particular county or whether
the patient isnot aresident of the state and shall affirm or modify its prior finding. The ultimate
finding of resdence shall be filed with the clerk of courts of the committing county and copies
thereof mailedto thedirector of thefacility or programwherethe person isundergoing treatment
and to the auditor of any county found to be the residence of the person or to the attorney
general if the person isfound not to be aresdent of the state.

Section 10. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read
asfollows

Thereferring county shall pay any expensesincurred by the committing board in conducting
any reopened hearing, subject to reimbursement by the county ultimately provento bethe county

of resdence or if a nonresident of the state, by the State of South Dakota.
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Section 11. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read

asfollows.

The county of resdence shall refund with lawful interest thereon any expenses incurred by

the attorney general on account of a person whose residenceisin a county of this state.

Section 12. That § 27B-7-33 be amended to read as follows:

27B-7-33. Upon receipt of apetition and reportsasprovided for in 8§ 27B-7-27, 27B-7-28,

and 27B-731 27B-7-29, the chair of the county review board shall:

(1) Fix adate, time, and place for a hearing within five ten days, excluding Saturdays,
Sundays, and holidays, of the board's receipt of the reports;

(2) Providefive dayswritten notice, excluding Saturdays, Sundays, and holidays, of the
time, date, and place of the hearing to the petitioner, to the person alleged to meet the
criteriafor board-ordered commitment, to the psychol ogist or psychiatrist completing
the report, to the person's attorney, or other attorney as specified in § 27B-7-35, to
the director of any facility in which the person isbeing served, and to the secretary of
the Department of Human Services, and

(3) Following the hearing, provide copies of al orders to the persons identified in
subdivison (2).

Section 13. That § 27B-7-34 be amended to read as follows:

27B-7-34. Hearings convened

beard-ordered-commttment pursuant to thistitle shall be governed by §§2#B-7+2#+t627B-733;

tnekasive the rules of evidence.

Section 14. That 8 27B-7-37 be amended to read as follows;

27B-7-37. A county review board may order the involuntary commitment of aperson if the

review board finds by clear and convincing evidence supported by written findings of fact and
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conclusions of law that the person

thatpersorr's hasadevel opmental disability, and that dueto the devel opment disability the person

poses a an immediate danger of physical injury to salf or others making it necessary or advisable
to recelve appropriate supports and services. If the person is found to meet the criteria for
involuntary commitment, the county review board may order the person to be placed under the
control and care of the Department of Human Services for placement in appropriate programs.
If the person refusesto comply with this order, the board may direct alaw enforcement officer
to take the person into protective custody.

Section 15. That § 27B-7-38 be amended to read as follows:

27B-7-38. The county review board may issue a detention order and direct a law

enforcement officer from thereferring county or the county of resdenceto immediately takethe

person to a community service provider or facility recommended by the Department of Human
Services, with the approval of the provider, to be detained for purposes of an examination if the
county review board finds from the petition, from other statements under oath, or from reports
of physicians, psychiatrists, psychologists, or other qualified mental retardati on professional sthat
there isreasonable bassto beieve that the person to be committed poses an immediate danger
of physical injury to sef or others.

If the county review board issues a detention order based on a petition that did not include
arecommendation for detention by a psychiatrist or psychologis, the person shall be examined
by apsychiatrist or psychologist within forty-eight hours of the issuance of the detention order,
excluding Saturdays, Sundays, and legal holidays. The results shall be reported to the county
review board. If the report isnot received by the county review board within forty-eight hours,
excluding Saturdays, Sundays, and legal holidays, the person shall be released from placement

with the community service provider. The report shall include:
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(1)  Whether the person may be diagnosed as having a developmental disability;

(2)

—3)—Whether supports and services are available and appropriatein lieu of county review
board proceedings, and
4)(3) Whether the person continues to pose an immediate danger of physical injury to self

or others due to the developmental disability.

Upon receipt of the report by the county review board, if it is determined that the person
continues to pose an immediate danger of physcal injury to sef or others due to the

developmental disability, placement with acommunity service provider shall continuewhilethe

commitment process is pending. If the person does not continue to pose an immediate danger
of physcal injury to sef or others, the person shall be released from placement with the
community service provider pending further proceedings. No record of arrest may be charged
againgt the person.

Section 16. That § 27B-7-39 be amended to read as follows:

27B-7-39. The county review board shall review the commitment order and accompanying
information at least annually to make a determination of the continued need and supporting

judtification for commitment. Prior to the annual review, but not lessthan thirty daysprior to the

anniversary date of the commitment order, the developmental disability community service

provider shall provide tafermatton a report to the county review board that issued the original
commitment order regarding the person’s supports, services, and progress. Following ten days
notice to the person, the person's attorney, and the Department of Human Services, the county
review board shall hold areview hearing. The review hearing shall include participation by the

state's attorney, Department of Human Services, the community service provider, and the
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person'sattorney. Therightsand proceduresapplicableduring aninitial commitment hearing are
applicable to review hearings. A petition pursuant to 8 27B-7-27 need not be filed. At the
conclusion of the review hearing, the county review board may issue an order of continued
commitment or immediately discharge the person frominvoluntary commitment if the conditions
in § 27B-7-37 justifying commitment no longer exist.

Section 17. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read
asfollows.

The person has the right to appear personally at any hearing and testify, but may not be
compelled to do so0. The person has the right to subpoena and cross-examine witnesses and to
present evidence. If the person chooses not to appear, the person's attorney shall state on the
record that the person has been informed of the hearing and of the right to appear and chooses
not to exercise this right. Documentation of the reasons for the person's decison may not be
required. The county review board may exclude any person not necessary for the conduct of the
proceedings from the hearings, except any person requested to be present by the person who is
the subject of the hearing.

Section 18. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read
asfollows.

A court reporter shall attend all hearingsof the county review board and keep a stenographic
record of al proceedings, or arecord of al hearings shall be recorded by tape recorder or other
sound reproducing equipment. If atape recorder or other sound reproducing equipment isused,
the equipment shall be of such quality that each word of the testimony and rulings made with
referencethereto can be clearly heard and understood. All recorded testimony shall be preserved
for at least five years.

Section 19. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read
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asfollows

A person who has been committed may request a certified transcript or, if a tape recorder
isutilized, a copy of the taped testimony of the hearing. To obtain a copy, the person shall pay
for atranscript or copy of the tape recorded testimony or shall file an affidavit that the person
iswithout meansto pay for such transcript or tape recording. If the affidavit isfound true by the
county review board, the expense of the transcript or copy of the tape recorded testimony isa
charge upon the county of residence of the person or, if anonresident of the state, upon the State
of South Dakota.

Section 20. That § 27B-7-42 be amended to read as follows:

27B-7-42. Counsel appointed for a person pursuant to this title shall be reasonably
compensated for such services and for necessary expenses and costsincident to the proceedings

inan amount to befixed by the circuit jtelge court and in an amount approved by the chair of the

county review board of the referring county. The costs described shall be allowed and paid out

of county funds and may not be assessed againgt the person with a developmental disability.

Section 21. That 8 27B-7-43 be amended to read as follows;

27B-7-43.€ostsThereferring county shall pay the costsof proceedingspursuant to thistitle,
including costs for transportation and any incidental costs of the person with a devel opmental

disability,

subject to reimbursement by the county ultimately proven to be the county of residence or, if a

nonresident of the state, by the State of South Dakota. The costs described shall be allowed and

paid for out of county funds and may not be assessed against the person with a devel opmental
disahility.
Section 22. That § 27B-7-45 be amended to read as follows:

27B-7-45. A person may, within thirty days, appeal afinal order of a county review board
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pursuant to any hearing or review conducted under thistitle. In the case of aminor, or aperson
for whom a guardian has been appointed, the right to appeal may be exercised on behalf of the
person. The person shall be advised both verbally and in writing of thisright at the conclusion
of any proceedings. The appeal shall be conducted in accordance with the provisions of chapter
1-26.

None of the rights granted in this section may be denied dueto aperson'sinability to pay for

costs and fees incurred in such proceedings. The county of residence, or the State of South

Dakota if a nonresident of the state, shall provide for the cost of representation of the person

through the conclusion of actions brought under this section.

Section 23. That § 27B-7-46 be repeal ed.

Section 24. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read

asfollows:

Any person involuntarily committed shall be discharged if, in the opinion of the director of
the community service provider or facility, the person no longer meetsthe commitment criteria.

Section 25. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read
asfollows:

If aperson isdischarged in accordance with section 24 of thisAct, the county review board,
which entered the order, shall be notified. The county review board shall provide the person
transportation to the person’splace of residenceif the person so chooseswithin forty-eight hours
of discharge notification.

Section 26. That chapter 27B-7 be amended by adding thereto a NEW SECTION to read

asfollows:



10

11

12

13

14

15

16

17

18

19

20

-11- HB 1017

If the county review board fails or neglects to provide transportation to the person so
discharged, as provided in section 25 of this Act, within forty-eight hours from the date of the
order discharging the person and of the notice of the order, the responsible county isliable for
and shall pay to the community service provider, or if astate provider then to the state, the full
service cost asdefined in 8§ 27B-3-28 for the care and keeping of such persons at the program
or facility, the time computed shall commence forty-eight hours after the date of such order and
notice.

If the community service provider isa state provider, the program director shall report any
delinquencies, and the time any person iskept beyond the forty-eight hours, giving the person's
name, the county of residence, and the amount due from the responsible county for such charge
to the state auditor. The state auditor shall notify the county auditor of the county to be charged.
The amount due shall be paid into the state treasury as other charges for the support of the
developmentally disabled.

Section 27. That § 27B-8-56 be amended to read as follows:

27B-8-56. Time-out roomsused for separating aperson withadevel opmental disability from
other persons receiving services and group activities may be employed only under close and
direct staff supervison and only as atechnique in behavior intervention programs. No time-out
roommay beusedinanemergency Situation. Behavior intervention programsutilizing atime-out
procedure may be implemented only if it incorporates a positive approach designed to result in

the acquisition of appropriate behavior.
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Introduced by: The Committee on Transportation at the request of the Department of
Commerce and Regulation

FOR AN ACT ENTITLED, An Act to revise the penalties for overweight vehicle violations.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 32-22-55 be amended to read as follows:

32-22-55. Any person who isconvicted of the offense of operating amotor vehicle upon the
public highways of this state with weight upon any whesel, axle, or groups of axlesor upon more
than one thereof greater than the maximum permitted by 88 32-22-2 to 32-22-33, inclusive,
32-22-47 and 32-22-48 shall be fined in addition to, and not in substitution for, any other
penalties now provided by law for such offense in the following amounts:

In an amount equal to five cents per pound for each pound of such excess or combined
excess weight over one thousand pounds if such excessis three thousand pounds or less.

In an amount equal to fifteen cents per pound for each pound of such excess or combined
excessweight if such excessexceedsthreethousand poundsand isfour thousand poundsor less.

In an amount equal to twenty-two and one-half cents per pound for each pound of such
excess or combined excess weight if such excess exceeds four thousand pounds and is five

350 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.027 per page. V Deletions from existing statutes are indicated by eversirikes.
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thousand pounds or less.
In an amount equal to thirty-seven and one-half cents per pound for each pound of such
excessor combined excessweight if such excesstsmorethan exceeds five thousand pounds and

is ten thousand pounds or less.

In an amount equal to seventy-five cents per pound for each pound of such excess or

combined excess weight if such excess is more than ten thousand pounds.

The fine schedule in this section isassessed at asinglerate according to the cents per pound

penalty for the highest weight violation.

Section 2. That § 32-22-56 be repeal ed.
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400H0237 HOUSE STATE AFFAIRSCOMMITTEE ENGROSSED

no. HB 1039 - o1/16/2002

Introduced by: The Committee on State Affairs at the request of the Secretary of State

FOR AN ACT ENTITLED, An Act to allow an application for a concealed pistol permit to be
filed electronically.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 23-7-8 be amended to read as follows:
23-7-8. The application for a permit to carry a concealed pistol shall be filed either

electronically or intriplicate on aform prescribed by the secretary of state. The application shall

require the applicant's complete name, address, occupation, place and date of birth, physical
description, a statement that the applicant has never pled guilty to, nolo contendere to, or been
convicted of acrime of violence, a statement that the information on the application istrue and

correct, and the applicant's signature. Fhe If filed in triplicate, the original shall be delivered to

the applicant asthe temporary permit, the duplicate shall within seven daysbe sent by first class
mail to the secretary of state who shall issue the official permit, and the triplicate shall be

preserved for four years by the authority issuing the permit. If the application is filed

dectronically, two copies shall be made and each shall be signed by the applicant. One copy shall

be ddivered to the applicant as the temporary permit, and the other copy shall be preserved for
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four years by the authority issuing the permit.

Section 2. That chapter 23-7 be amended by adding thereto a NEW SECTION to read as
follows:

No information from a concealed pistol permit issued pursuant to 8§ 23-7-8 may be
transferred by the local issuing authority to any agency other than the secretary of state. The
secretary of statemay not allow information fromany conceal ed pistol permit to bee ectronically
accessible to any other agency or person or to be transferred to any other agency or person for

the purpose of establishing or maintaining a statewide e ectronic database.
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814H0180 HOUSE COMMERCE COMMITTEE ENGROSSED NO.

HB 1073 - ow17/2002

Introduced by: Representatives Flowers, Abdallah, Brown (Jarvis), Burg, Hansen (Tom),
Hargens, Holbeck, Hundstad, Jensen, Lange, Olson (M€l), and Sebert and
Senators Volesky, Duxbury, Koetzle, McCracken, Moore, and Putnam

1 FOR AN ACT ENTITLED, An Act to require direct reimbursement to ambulance services
2 under certain circumstances.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. Notwithstanding any provision of any policy of insurance subject to the general
5 provisonsof Title58, if apolicy or contract providesfor reimbursement for ambulance service,
6 therembursement shall be made payabledirectly to the ambulance service or jointly to both the
7 insured and the ambulance service. The provisions of this section only apply to nonprofit

8 ambulance sarvices.
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HB 1075 - 011712002

Introduced by: Representatives Hansen (Tom) and Brown (Richard) and Senators Munson
and Sutton (Dan)

FOR AN ACT ENTITLED, An Act to provide for a bank's investment limitations.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 51A-4 be amended by adding thereto aNEW SECTION to read as
follows:

A bank may makeinvestments designed primarily to promote the public welfare, including
the welfare of low and moderate income communities or families. A bank may make such
investments directly or by purchasing interests in an entity primarily engaged in making such
investments. No bank may make any such investment if the investment would expose the bank
to unlimited liability. The commisson shall limit a bank's investmentsin any one project and a
bank's aggregate investments under this section. A bank's aggregate investments under this
section may not exceed an amount equal to the sum of five percent of the bank's capital stock
actually paid in and unimpaired and five percent of the bank's unimpaired surplus fund, unless
the commission determinesby order that the higher amount will not pose asignificant risk to the
bank and the bank isadequately capitalized. Inno case may abank'saggregate investmentsunder
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1 thissection exceed an amount equal to the sum of ten percent of the bank's capital stock actually

2  padinand unimpaired and ten percent of the bank's unimpaired surplus fund.



