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400E0315 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1032 - o1/16/2001

Introduced by: The Committee on Judiciary at the request of the South Dakota
Commission on Child Support

FOR AN ACT ENTITLED, An Act to revise certain provisions relating to child support.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 25-7-6.2 be amended to read as follows:

25-7-6.2. The child support obligation shall be established in accordance with the eembined

e following schedule subject to such
revisons or deviations as may be permitted pursuant to 88 25-7-6.1 to 257617 25-7-6.18,

inclusve. Except as provided in this chapter, the combined monthly net incomes of both parents

shall be used in determining the obligati on and divided proporti onatel y between the parentsbased

upon their respective net incomes. The noncustodial parent's proporti onate share establishesthe

amount of the child support order.

If the obligation using only the noncustodial parent's monthly net income is an obligation

within the embol dened areas of the schedul e, that amount shall be compared to the noncustodial

parent's proportionate share using both parents monthly net incomes. The lesser amount

establishes the noncustodial parent's child support order.

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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Morthty Sne
6-1,000 50
1650 74
1166 119
+456 164
1266 209
+256 254
1366 299
356 322
1466 333
1456 344
1566 355
556 366
1666 378
16560 389
1766 400
1756 411
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850
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950
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One Two Three Four Five Six
Child Children Children Children Children Children
100 130 180 200 220 240
125 175 205 225 245 265
130 200 230 230 270 290
175 225 235 275 295 315
200 230 280 300 320 340
225 275 305 325 345 365
230 300 330 330 370 390
275 325 355 375 395 415
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9,900 1441 2,086 2,459 2,717 2,945 3,151
9,950 1,447 2,094 2,468 2,727 2,956 3,163
10,000 1,452 2,102 2477 2,737 2,967 3,175

Theshareof the custodial parent ispresumed to be spent directly for the benefit of the child.

Section 2. That 8 25-7-6.14 be amended to read as follows:

25-7-6.14. Yntess As used in this section, basic visitation means a parenting plan whereby

one parent has physcal custody and the other parent has vidtation with the child of the parties.

In a basic vigitation Situation, unlessthe parties otherwise agree and the agreement is approved

by the court, the court may, if deemed appropriate under the circumstances, order an abatement
of not less than thirty- eight percent nor more than sixty-six percent of the child support if:
(1) A child spendsten or more daysin a month with the obligor; and
(2) The number—of days of vidtation and the abatement, pereentage-or amount are
specified in the court order:-and
The court shall allow the abatement to the obligor in the month in which the visitation is

exercised, unless otherwise ordered. The abatement shall be pro-rated to the days of vidtation.

It shall be presumed that the vistation is exercised. If the vistation exercised substantially

deviates from the vidtation ordered, either party may file a petition for modification without

showing any other change in circumstances.

As used in this section, shared responsibility means a parenting plan whereby each parent

provides a suitable home for the child of the parties, the court order allowsthe child to spend at

least one hundred twenty daysin acalendar year in each home, and the parents share the duties,

respong bilities, and expenses of parenting. |n ashared respongbility situation, unlessthe parties

otherwise agree and the agreement is approved by the court, the court may, if deemed
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appropriate under the circumstances, order ashared responshility cross credit. The cross credit

shall be calculated by multiplying the combined child support obligation usng both parents

monthly net incomes by 1.5 to arrive at a shared custody child support obligation. The shared

custody child support obligation shall be apportioned to each parent according to hisor her net

income. A child support obligation is computed for each parent by multiplying that parent's

portion of the shared custody child support obligation by the percentage of timethe child spends

with the other parent. The respective child support obligations are offset, with the parent owing

more child support paying the difference between thetwo amounts. |t shall be presumed that the

shared responsbility parenting plan is exercised. If the parenting plan exercised substantially

deviatesfrom the parenting plan ordered, either party may fileapetition for modificati on without

showing any other change in circumstances.

The court shall consider each case individually before granting either the basic viditation or

shared respons bility adjustment to insure that the adjustment does not place an undue hardship

on the custodial parent or have a substantial negative effect on the child's sandard of living.

Section 3. That § 25-7-6.7 be amended to read as follows:

25-7-6.7. Deductions from monthly gross income shall be allowed as follows:

(1) Incometaxeswithheld figured on the bass of two dependent exemptionsfor asingle
taxpayer paid monthly rather than actual amount withheld;

(2) Edimated income taxes payable, prorated monthly;

(3) FICA taxeswithheld from wages or salary;

(4) Retirement fund amountswithheld or paid directly to anIRSqualified retirement plan,

in areasonable amount;bt
Hheome-tax-parpoeses,

(5)  Actual businessexpensesof anemployee, incurred for the benefit of hisemployer, not
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reimbursed;

Payments made on other support and maintenance orders.

Section 4. That chapter 25-7 be amended by adding thereto a NEW SECTION to read as

follows:

If, at any time, unpaid child support arrearagesexist, the court may order the support obligor

to pay towards the arrearages such sums as are ordered by the court, in addition to any other

remedies of the support obligee.

Section 5. That § 25-7-6.3 be amended to read as follows:

25-7-6.3. Themonthly net income of each parent shall be determined by htsthe parent'sgross

income less allowable deductions, as set forth herein. The monthly grossincome of each parent

includes amounts received from the following sources:

(1)

(2)

3)

(4)

(5)

(6)

(7)
(8)

Compensation paid to an employee for personal services, whether salary, wages,
commissions, bonus, or otherwise designated;

Sdf-employment income including gain, profit, or loss from a business, farm, or
profession;

Periodic paymentsfrom pensionsor retirement programs, including social security or
veteran's benefits, disability payments or insurance contracts,

Interest, dividends, rentals, royalties, or other gain derived frominvestment of capital
assets,

Gain or loss from the sale, trade, or conversion of capital assets,

Unemployment insurance benefits, and

Worker's compensation benefits;

Bendfitsin lieu of compensation including military pay allowances.

If the income of the parents is derived from seasonal employment, or received in payments



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-18 - HB 1032

other than regular, recurring payments, such income shall be annualized to determine a monthly
average income.

Section 6. That § 25-5-18.1 be amended to read as follows:

25-5-18.1. The parents of any child are under a legal duty to support their child in
accordance with the provisions of § 25-7-6.1, until the child attainsthe age of eighteen, or until
the child attains the age of nineteen if ke the child is a full-time student in a secondary school.

If it isdetermined by the court that the child support obligation survivesthe death of the parent,

the amount due may be modified, revoked, or commuted to alump sum payment by the court,

taking into consideration all factors deemed relevant, including the financial resources of the

child and the other parent and the needs of the decedent's family.

Section 7. That § 25-7-6.10 be amended to read as follows:
25-7-6.10. Deviation from the schedule in 8§ 25-7-6.2 shall be considered if raised by either
party and made only upon the entry of specific findings based upon any of the following factors:
(1) Theincome of a subsequent spouse or contribution of athird party to the income or
expenses of that parent but only if the application of the schedule works a financial
hardship on either parent;

(2) Anyfinancial condition of either parent whichwould makeapplication of the schedule

inequitable;

3)

conseguences arising from claiming the child as a dependent;

(4)  Any specia needs of the child;

(5)
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—6) For agreements entered into prior to July 1, 1986, if it is established by clear and
convincing evidence, that debts or property were exchanged for child support and it
appears equitable to continue such arrangement;

A(6) Theeffect of agreements between the parentsregarding extraformsof support for the
direct benefit of the child;

8)(7) The obligation of ether parent to provide for subsequent natural children or
stepchildren. However, an existing support order may not be modified soldly for this
reason; or

£9)(8) The voluntary act of either parent which reduces that parent'sincome.

Section 8. That § 25-7-6.13 be amended to read as follows:

25-7-6.13. All orders for support entered and in effect prior to July 1, 3997 2001, may be

modified in accordance with this chapter without requiring a showing of a change in

circumstances from the entry of the order.
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400E0320 SENATE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1050 - o1/25/2001

Introduced by: The Committee on Judiciary at the request of the Department of Social
Services

FOR AN ACT ENTITLED, An Act to revise certain provisons regarding genetic testing and
analyssin paternity cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 25-8-7.1 be amended to read as follows:
25-8-7.1. In any action or proceeding in which the parentage of a child is at issue, upon

motion of the court, ertupertnetior-of the department, or any of the interested partiesfergood

eatse-shoewn, the court shall, for good cause shown, order the mother, the child, and or any

alleged father to submit to an examination of blood, tissue, or other bodily substances for the
purpose of testing any genetic systems that are generally accepted within the scientific
community for the conclusive determination of paternity probability. The results of the tests,
together with the opinionsand conclusions of thetesting laboratory, shall befiled with the court.
Upon written agreement of the mother and any presumed or alleged father, tests may be
conducted prior to filing of anaction. If the actionisthen filed, thetest resultsshall befiled with
the court and admitted into evidence as provided in § 25-8-7.3.

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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Section 2. That § 25-8-7.2 be amended to read as follows:

25-8-7.2. Only a physician, laboratory technician, registered nurse, physcian's assstant,
phlebotomist, expanded rol elicensed practical nurse, medical technician, or medical technologi s,
acting under court order, or at therequest of both the mother and any alleged father of the child,

may withdraw blood;tissde for the purpose of testing genetic systems to determine parentage.

Tissue, sliva, or other bodily substances may be withdrawn, by a qualified person, acting under

court order, or at the request of both the mother and any alleged father of the child, using a

noninvasive procedure, for the purpose of testing genetic systemsto determine parentage. Sdeh
persons No person, and afy no entity, hospital, or laboratory employing such persons-aretiot
person, isliablefor damagesto the party from whom the blood, tissue, or other bodily substance

iswithdrawn, if the withdrawal is administered with usual and ordinary care.
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SENATE ENGROSSED No. HB 1067 - o1/29/2001

Introduced by: The Committee on Education at the request of the Department of
Education and Cultural Affairs

FORAN ACT ENTITLED, AnAct to prohibit school boardsfrom employing any person whose
certificate has been revoked or suspended and to prohibit the suspension of a certificate
under certain circumstances.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 13-43 be amended by adding thereto aNEW SECTION to read as

follows:

No school board may employ a person whose certificate is revoked pursuant to § 13-42-9
or 13-42-10 or during the term of a suspension pursuant to § 13-42-9.

Section 2. That § 13-42-9 be amended to read as follows:

13-42-9. The secretary of the Department of Education and Cultural Affairs may revoke or
suspend any certificate for any cause which would have prevented its issue, plain violation of
contract, gross immorality, incompetency, violation of the code of ethicsin effect on January 1,
1999, as determined by the Professonal Teachers Practices and Standards Commission or the
Professional Administrators Practices and Standards Commission, or flagrant neglect of duty,

and may suspend any certificate for a period not to exceed one year for breaking or jumping a

450 copies of this document were printed by the South Dakota Insertionsinto existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.021 per page. V Deletions from existing statutes are indicated by eversirikes.
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1 contract, if such suspension isrequested by the school board. However, the secretary may not

2  suspend acertificate for breaking or jumping a contract if the school board collected liquidated

3 damages pursuant to the terms of the contract.
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259E0464 HOUSE JUDICIARY COMMITTEE ENGROSSED NO.

HB 1109 .- 012772001

Introduced by: Representatives Hennies (Thomas), Bartling, Burg, Clark, Frost, Garnos,
Hunhoff, Jensen, McCaulley, Rhoden, and Slaughter and Senators Albers,
Diedtrich (Elmer), McCracken, Putnam, and Vitter

FOR AN ACT ENTITLED, An Act to permit the detention in an adult jail of certain juveniles
convicted as adults.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 26-7A-26 be amended to read as follows:

26-7A-26. No apparent, alleged, or adjudicated abused or neglected child may be securely
detained at any time in ajail, lockup, or in any type of detention or temporary care facility
containing adult prisoners.

An apparent, alleged, or adjudicated child in need of supervision or an apparent, alleged, or
adjudicated delinquent child fourteen years of age or older may be held in detention in an adult
lockup or jail if physcally separated from adult prisoners subject to any restrictions under this
chapter or chapter 26-8A, 26-8B, or 26-8C.

An apparent, alleged, or adjudicated child in need of supervision or an apparent, alleged, or
adjudicated delinquent child may be held in an adult lockup or jail for up to six hours for

purposes of identification, processing, interrogation, transfer to juvenile facility, or release to
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2. HB 1109

parentsif the child is physically separated from adult prisoners.

A child who hasbeen transferred to adult court pursuant to § 26-11-4 or achild whoisbeing
tried in circuit court as an adult pursuant to 8 26-11-3.1 may be held in detention in an adult
lockup or jail if physically separated from adult prisoners.

A child who has attained the age of majority who isunder the continuing jurisdiction of the
court may be held in detention in an adult jail or lockup.

A child under the age of eighteen years who has been transferred to adult court pursuant to

§ 26-11-3.1 or 26-11-4 and who has been convicted of a felony as an adult may be held in

detention in an adult jail or lockup.
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337E0252 HOUSE STATE AFFAIRSCOMMITTEE ENGROSSED

no. HB 1144 - o1/2912001

Introduced by: Representatives Kooistra, Garnos, and McCoy and Senator Staggers

1 FORAN ACT ENTITLED, An Act to revise certain provisions relating to child custody.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. That chapter 25-5 be amended by adding thereto a NEW SECTION to read as
4  follows
5 No parent entitled to the custody of a child may change the residence of the child to another

6 sate or remove the child a distance of greater than fifty milesfrom the noncustodial parent for
7 aperiod of time exceeding Sxty days except upon an order of the court which has continuing
8 jurisdiction concerning the custody of the child or with thewritten consent of every other person

9 who hasaright to custody or visitation with the child.

10 Section 2. That § 25-5-13 be repealed.

11

12

13

14 Section 3. That § 25-5-7.3 be amended to read as follows:

15 25-5-7.3. Notwithstanding any other provision of law, access to records and information
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-2- HB 1144
pertaining to aminor child, including, but not limited to, medical, including counseling, dental,
including orthodontia, optometric and Smilar health care, and school records, may not be denied

to a parent because such parent isnot the child's primary residential parent. No parent may deny

the access requested by the other parent.
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400E0290 SENATE COMMERCE COMMITTEE ENGROSSED NO.

SB 34 - 011212001

Introduced by: The Committee on Commerce at the request of the Department of
Commerce and Regulation

FORAN ACT ENTITLED, AnAct to allow weights and measuresingpectionsto be performed
biennially.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That 8 37-21-18 be amended to read as follows:

37-21-18. Any person who; by

of-another-person:

(1) Sheltofferoerexpose Offers or exposes for sale, sethtse sdls, uses in buying or

sling of any commodity or thing, or for hire or award, or retain retains in ks
possession afalseweight or measure or measuring or weighing device, or any weight
or measure or weighing or measuring device whieh that has not been sealed by the
Divisgon of Commercial Inspection and Regulation within ene-year two years, or
(2) Shaltdispese Disposesof any condemned weight, measure, or welghing or measuring
device contrary to law; ef
(3) Shaltremove Removes any tag placed thereon by the Divison of Commercial
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Inspection and Regulation; of

Shalt-set-or-offeror-expose Sl s, offers, or exposesfor salelessthan the quantity ke

the person represents, e

SnatHtakeor-attermpt Takes or attemptsto take more than the quantity ke the person

represents, when as the buyer, ke the person furnished the weight, measure, or
weighing or measuring device by means of which the amount of the commodity is

determined; ot

Shat-keep Keeps for the purpose of sale, offer-or-expese offers or exposes for sale,

or seit sdlls any commodity in a manner contrary to law; e

Shat-viotate Violates any provision of chapters 37-20 to 37-22, inclusive, for which
a specific penalty has not been provided; or

Shalt-settor-offer Sdls, offersto sdl-ertseor-have, uses, or hasinhis possession for
the purpose of selling or using any device or instrument to be used, or calculated to

falafy any weight or measure;

isquilty of a Class 2 misdemeanor.
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400E0306 SENATE COMMERCE COMMITTEE ENGROSSED NO.

SB 35 - ow16/2001

Introduced by: The Committee on Commerce at the request of the Department of
Commerce and Regulation

FOR AN ACT ENTITLED, An Act to require insurance producers to sal only investments
authorized pursuant to certain provisons.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:
No insurance producer may offer or sell any security in this state unless the insurance
producer is properly registered or exempt from registration pursuant to chapter 47-31A.
Section 2. That chapter 58-33 be amended by adding thereto a NEW SECTION to read as
follows:
No insurance producer may offer or sdl any security in this state unless the security is
registered or exempt from registration pursuant to chapter 47-31A.
Section 3. That chapter 58-33 be amended by adding thereto aNEW SECTION to read as
follows:
No insurance producer may offer or sell any business opportunity in this state unless the
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1 business opportunity isregistered or exempt from registration under chapter 37-25A.
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400E0302 SENATE COMMERCE COMMITTEE ENGROSSED NO.

SB 36 - ov/16/2001

Introduced by: The Committee on Commerce at the request of the Department of
Commerce and Regulation

FOR AN ACT ENTITLED, An Act to revise nonrenewal and preexisting condition provisions
and to correct outdated references for health insurance plans.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 58-17-69 be amended to read as follows:

58-17-69. For purposesof 8858-17-66t058-17-87, inclusve, theterm, creditablecoverage,

means benefits or coverage provided under:

(1) An employer-based health insurance or health benefit arrangement that provides
benefits smilar to or exceeding benefits provided under the basic health benefit plan
or an employee welfare benefit plan as defined in section 3(1) of the Employee
Retirement Income Security Act of 1974 as adopted by the director pursuant to
chapter 1-26, to the extent that the plan provides directly or through insurance,
reimbursement or otherwise to employees or their dependents medical care for the
diagnosis, cure, mitigation, treatment, or prevention of disease, or amounts paid for
the purpose of affecting any structure or function of the body and amounts paid for
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the trangportation primarily for and essential to medical care;

(2)  Anindividua health benefit plan, including coverageissued by any health maintenance
organization or pre-paid hospital or medical services plan that provides benefits
similar to or exceeding the benefits provided under the basic health benefit plan as
approved pursuant to §58-18B-32 chapter 1-26, but excluding limited benefit plans
and dread disease plans,

(3) Medicareor medicaid;

(4)  Chapter 55 of Title 10, United States Code,

(5) A medical care program of the Indian Health Service or of atribal organization;

(6) A date health benefitsrisk poal;

(7) A health plan offered under Chapter 89 of Title 5, United States Code,

(8 A public health plan;

(9) A health benefit plan under section 5(e) of the Peace Corps Act (22 U.S.C. 2504(¢));

(20) A church plan;

(11) A college plan; or

(12) A short term or limited duration plan.

Section 2. That § 58-17-84 be amended to read as follows:

58-17-84. Any health benefit plan covering individuals shall comply with the following

provisions:

(1) Noheathbenefit plan may deny, exclude, or limit benefitsfor acoveredindividual for
claimsincurred more than twelve months following the effective date of the person's
coverage due to a preexisting condition. No health benefit plan may define a
preexisting condition more restrictively than:

(8 A condition that would have caused an ordinarily prudent person to seek
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medical advice, diagnosis, care, or treatment during the twelve months
immediately preceding the effective date of coverage,

(b) A condition for which medical advice, diagnoss, care, or treatment was
recommended or received during thetwel ve monthsimmediately preceding the
effective date of coverage; or

(c) A pregnancy existing on the effective date of coverage;
A health benefit plan shall waive any time period applicableto a preexisting condition
excluson or limitation period with respect to particular services for the aggregate
period of time a person was previoudy covered by creditable coverage, excluding
limited benefit plans and dread disease plans that provided benefits with respect to
such services, if the creditable coverage was continuous to a date not more than
sixty-three days before the application for the new coverage. A period of time a
person was previoudy covered may not be aggregated if there was a break in
coverage of sixty-three days or more. The plan shall count a period of creditable
coverage without regard to the specific benefits covered under the plan, unless the
plan elects to credit it based on coverage of benefits within several classes or
categories of benefits specified in rules adopted pursuant to chapter 1- 26, by the
director;

A health maintenance organi zation which doesnot utilize a preexisting waiting period

may use an affiliation period in lieu of a preexisting waiting period. No affiliation

period may exceed two months in length. No premium may be charged for any
portion of the affiliation period. If the health maintenance organization utilizesneither

a preexisting waiting period nor an affiliation period, the health maintenance

organi zation may use other criteriadesigned to avoid adverse sel ection provided that
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those criteria are approved by the director;

(4) Genetic information may not be treated as a condition for which a preexisting
condition excluson may be imposed in the absence of a diagnosis of the condition
related to such information; and

(5) A carrier may not exclude coverage for a preexisting condition which arose after a
person began creditablecoverageif therewasnot abreak in coverage which exceeded
sixty-three days.

For purposes of thissection, the effective date of coverageisthefirs day the person became

covered for either accidents or sicknesses.

Section 3. That § 58-17-85 be amended to read as follows:

58-17-85. If aperson has an aggregate of at least twel ve months of creditable coverage, the
carrier shall accept such person for coverage under ahealth benefit plan, which contains benefits
which areequal to or exceed the benefits contained in the basi ¢ plan that was approved ptrsaart

t6-8-58-18B-32 and adopted by rule by the director pursuant to chapter 1-26 and the maximum

lifetime maximum benefit of the coverageisnot lessthan one million dollarsif the person applies
within sixty-three days of the date of losing prior creditable coverage. In addition to the plan
which equalsor exceedsthe basic coverage, the carrier shall also offer to the eligible person, the

individual standard plan as approved and adopted by rule by the director or a plan with benefits

that exceed the standard plan. No carrier is required to issue further individual health benefit
coverage under 88 58-17-68 to 58-17-87, inclugve, if the individual health benefit plansissued
to high-risk individuals congtitute two percent or more of that carrier's earned premium on an
annual bassfrom individual health benefit plans covered by 88 58-17-66 to 58-17-87, inclusive.
Each carrier who meetsthetwo percent earned premium threshold shall report within thirty days

to the director in aformat prescribed by the director. If the director determinesthat all carriers
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in the individual market have met the two percent threshold, the threshold shall, upon order of
the director, be expanded an additional two percent. The threshold shall be expanded in
additional two percent increments if all carriers in the individual market meet the previous
threshold. The director may promulgate rules pursuant to chapter 1-26 to determine which
individual policiesmay be used to determinethetwo percent threshold, the proceduresinvolved,
and the applicabletimeframes. |n making that determination, the director shall develop amethod
designed to limit the number of high-risk individuals to whom any one carrier may be required
to issue coverage. No carrier isrequired to provide coverage pursuant to this section if:

(1) Theapplicant is€eligible for continuation of coverage under an employer plan;

(2) Theapplicant'screditable coverageisaconverson planfromanemployer group plan;

(3 The person is covered or digible to be covered under creditable coverage or lost

creditable coverage due to nonpayment of premiums; or

(4)  The person loses coverage under a short term or limited duration plan.

Any person who hasexhausted continuation rightsand who isdligiblefor conversion or other
individual or association coverage hasthe option of obtaining coverage pursuant to this section
or the conversion plan or other coverage. A person who isotherwise digiblefor the issuance of
coverage pursuant to this section may not be required to show proof that coverage was denied
by another carrier.

Section 4. That § 58-17-97 be amended to read as follows:

58-17-97. Any accident and sickness policy or certificate subject to the provisions of this
chapter, other than a health benefit plan as defined in subelivison58-17-66(8) § 58-17-66, shall
comply with the following provisions:

(1) Nopolicy or certificate may deny, exclude, or limit benefitsfor a covered individual

for claims incurred more than twelve months following the effective date of the
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person's coverage due to a preexisting condition;
No policy or certificate may define a preexisting condition more restrictively than:
(8 A condition that would have caused an ordinarily prudent person to seek
medical advice, diagnosis, care, or treatment during the twelve months
immediately preceding the effective date of coverage,
(b) A condition for which medical advice, diagnoss, care, or treatment was
recommended or received during thetwel ve monthsimmediately preceding the
effective date of coverage; or

(c) A pregnancy existing on the effective date of coverage.

Section 5. That 8 58-18-46 be amended to read as follows:

58-18-46. Except as provided in 88 58-18-42 to 58-18-49, inclusve, a health benefit plan

subject to this chapter isrenewableto al eigible employees and dependents at the option of the

employer, except for the following reasons:.

(1)

(2)
3)
(4)

(5)

The employer has failed to pay premiums or contributions in accordance with the
termsof the health insurance coverage or theinsurer hasnot received timely premium
payments,

Fraud or intentional misrepresentation of material fact by the employer;
Noncompliancewiththecarrier'semployer contribution or participation requirements,

The number of individuals covered under the plan is less than the number or

percentage of eigible individuals required under the plan;

—6)—In the case of a health insurance issuer that offers health insurance coverage in the

market through a network plan, there is no longer any enrollees in connection with
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the plan who live, reside, or work in the service area of the issuer or in the area for
which the issuer is authorized to do business and the issuer would deny enrollment
with respect to the plan as provided for in § 58-18B-37;

A(6) The employer carrier eects to nonrenew al of its health benefit plans delivered or
issued for delivery to employersin this state;

8)(7) In the case of health insurance coverage that is made available only through one or
more bona fideassoci ations, the membership of an employer inthe association (on the
basis of which the coverageisprovided) ceases but only if the coverageisterminated
uniformly without regard to any health status-related factor relating to any covered
individual; or

£9)(8) If theissuer decidesto discontinueoffering aparticular type of group healthinsurance
offered in the group market, coverage of such type may be discontinued if:

(@) Theissuer provides noticeto each employer provided coverage of thistypein
suchmarket (and any participant and beneficiary covered under such coverage)
of the discontinuation at least ninety days prior to the date of the
discontinuation of the coverage;

(b)  The issuer offers to each employer provided coverage of this type in such
market, the option to purchase all other health insurance coverage currently
being offered by the issuer to a group health plan in such market;

(c) Inexercisingtheoptionto discontinuecoverage of thistype and in offering the
option of coverage under subsection (b), the issuer acts uniformly without
regard to the claims experience of those employersor any health status-rel ated
factor relating to any participant or beneficiary covered or any new participant

or beneficiary who may become eligible for such coverage.
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If acarrier nonrenews a health benefit plan pursuant to this section, the director shall assist

affected employersin finding replacement coverage.

Section 6. That chapter 58-18 be amended by adding thereto aNEW SECTION to read as

follows:

Any accident and sickness plan or certificate other than a health benefit plan is subject to

subdivision 58-18-45(1).

Section 7. That 8 58-18-45 be amended to read as follows:

58-18-45. Hesalth benefit plans shall comply with the following provisions:

(1)

(2)

No health benefit plan may deny, exclude, or limit benefitsfor acovered individual for
claims incurred more than twelve months following the effective date of the
individual'scoverage dueto apreexisting condition. No health benefit plan may define
a preexisting condition more restrictively than a condition for which medical advice,
diagnosis, care, or treatment was recommended or received during the six months
immediately preceding the effective date of coverage,

A health benefit plan shall waive any time period applicableto a preexisting condition
excluson or limitation period for the aggregate period of time an individual was
previoudy covered by creditable coveragethat provided benefitswith respect to such
services, if the creditabl e coverage was continuousto adate not morethan sixty-three
days prior to the effective date of the new coverage. The waiver for prior creditable
coverage also applies to late enrollees. A period of time a person was previoudy
covered may not be aggregated if there was a break in coverage of sixty-three days
or more. The plan shall count a period of creditable coverage, without regard to the
specific benefits covered under the plan, unless the plan eects to credit it based on

coverage of benefitswithin several classes or categories of benefits specified inrules
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adopted by the director. A carrier may not exclude coverage for a preexisting
condition which arose after a person began creditable coverage if there was not a
break in coverage which exceeded sixty-three days,

A health benefit plan may exclude coverage for late enrollees for the greater of
eighteen monthsor for an eighteen-month preexisting condition exclusion. However,
if both aperiod of excluson from coverage and a preexisting condition excluson are
applicable to alate enrollee, the combined period may not exceed eighteen months
from the date the individual enrollsfor coverage under the health benefit plan;
Genetic information may not be treated as a condition for which a preexisting
condition excluson may be imposed in the absence of a diagnosis of the condition
related to such information;

A health maintenance organi zation which does not utilize a preexisting waiting period
may use an affiliation period in lieu of a preexisting waiting period. No affiliation
period may exceed two months in length. No premium may be charged for any
portion of the affiliation period. If the health maintenance organization utilizesneither
a preexisting waiting period nor an affiliation period, the health maintenance
organization may use other criteriadesigned to avoid adverse selection provided that
those criteriaareapproved by thedirector. Inthe case of alate enrollee who issubject

to an affiliation period, the affiliation period may not exceed three months.

For purposes of this section, the effective date of coverageisthefirst day the person became

covered for either accidents or sicknesses.
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SB 37 - ow/16/2001

Introduced by: The Committee on Commerce at the request of the Department of
Commerce and Regulation

FOR AN ACT ENTITLED, An Act to revise certain requirements for continuation and
conversion of employer health plans.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 58-18C-1 be amended to read as follows:
58-18C-1. Every policy of group health insurance providing benefits for hospital or medical
expensesddivered or issued for delivery inthisstate, by acommercial health insurance company,
by anonprofit medical and surgical service plan corporation, by anonprofit hospital serviceplan
corporation, by a health maintenance organization, or by any other smilar mechanism shall, in
addition to the provisions required by law, include the right of each employee, upon their
employer ceasing operations and the termination of the policy or contract, to have the coverage

continue for themselves and their eigible dependents, effective as of the date of loss of the

previous group coverage, for aperiod of erghteen twelve months for which the employee shall

befinancially responsble. In addition, if an employer either failsto submit premium payment to

theinsurance company resulting inlossof coverageto itsemployeesor cancel sthe coverage and
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does not notify the employees of such loss of coverage, the employees and their dependents are

then digiblefor continuation pursuant to this section if eection is made within sixty daysof the

date of their being notified of the loss of coverage. The employer shall provide notice of any

nonpayment of premiums or cancellation of coverage to employees as soon as reasonably

possible but no later than ten days after the date of cancdlation. If the employer fails to notify

the employees and their dependents of the termination of coverage within ten days, the

employees and dependents may not be denied coverage by the insurer provided timely eection

is made after actual receipt of notice. Whether noticeisprovided or not, the election period for

continuation of coverage may expire ninety days from the date the group coverage terminated.

Any premiumsduefor the continuation of coverage may be required to be paid by the employee

or dependent as a condition of providing continuation coverage.

Section 2. That 8 58-18-7.4 be amended to read as follows:

58-18-7.4. An employee or qualified beneficiary who hasthe right under the group policy to

eontite-or convert ks the group accident or health insurance plan shall be issued, without

evidence of insurability, upon application to the company withir-thirty-days-of recetpt-of-due
notree-of termination-of-eoverage; during the one hundred eighty days prior to expiration of

coverage under continuation and upon payment of the appropriate premium, apolicy of accident

or health insurance. The conversion coverage shall provide the benefits which are moesthearty

available to others qualified for conversion under the policy.

Section 3. That chapter 58-18 be amended by adding thereto aNEW SECTION to read as
follows:

Continuation coverage shall be the same coverage as is available to any smilarly situated
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beneficiary under the plan with respect to whom aqualifying event hasnot occurred. If coverage
is modified under the plan for any group of amilarly situated beneficiaries who are not under
continuation, such coverage shall also be modified for those continuing coverage in the same
manner as for al individuals who are qualified beneficiaries under the plan pursuant to the
continuation requirements of this chapter in connection with such group.

Section 4. That chapter 58-18 be amended by adding thereto a NEW SECTION to read as
follows:

No new probationary or waiting period may be applied to the continuation or conversion
coverage.

Section 5. That chapter 58-18 be amended by adding thereto aNEW SECTION to read as
follows:

Nothing in sections 2 to 16, inclusve, of this Act appliesto or qualifies any person for any
continuation or conversion right available in chapter 58-18C.

Section 6. That § 58-18-7.5 be amended to read as follows:

58-18-7.5. Every health benefit program that isself-insured, and every policy of group health
insurance providing benefitsfor hospital or medical expenses delivered or issued for ddlivery in
thisstate, by acommercial health insurance company, by anonprofit medical and surgical service
plan corporation, by a nonprofit hospital service plan corporation, by a health maintenance
organization or by any other smilar mechanism shall, in addition to the provisons required by
law, include that employees have a right upon leaving employment or the termination of the
coverage by the insurer, other than the termination of the policy or contract itself and the
replacement thereof by Smilar coverage, to havethe coverage continuefor themselvesand their

eligible dependents for a period of elghteen months for which the employee shall be financially

responsible. In the case of aqualified beneficiary who is determined under title 11 or XV of the
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Social Security Act (42 U.S.C. 401) to have been disabled at any time during the first Sixty days

of continuation coverage, coverage can be continued for twenty-nine months. Nonpayment of

the premium by the employer istermination by the employer.

Section 7. That § 58-18-7.6 be repealed.
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Section 12. That 8 58-18-7.11 be amended to read as follows;

58-18-7.11. Noinsurer may berequiredto offer or renew acontinuation or conversion policy

covering any person if:

(1)
(2)

3)

(4)

(5)
(6)

The person is covered for smilar benefits by another individual or group policy;
Similar benefits are provided for or available to such person, by reason of any state

or federal law, except any person who becomes entitled to Medicare on or before

continuation is elected or who is covered under another group plan on or before

continuation is e ected;

The benefits under sources of the kind referred to in subdivison (1) for such person
or benefits provided or available under sources of the kind referred to in subdivision
(2) for such person, together with the continued or converted policy's benefits, would
result in overinsurance according to the insurer's standards for overinsurance;
There has been fraud or material misrepresentation in applying for any benefits under
continued or converted policy;

The person failed to pay any required contribution; ef

Cancdllation of all amilar insurance policiesin the entire state;

For cause on the same bads, the plan could terminate the coverage of a smilarly

Situated active employee; or

Termination of employment for gross misconduct.
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Section 13. That 8 58-18-7.12 be amended to read as follows;

58-18-7.12. Subject to the conditions set forth for continuationin 88 58-18-7 t0 58-18-7.11,

inclusive, aqualified beneficiary may continuehis coverage for atotal of thirty-six monthsunder

the following conditions:

(1)

(2)

3)

(4)
(5)

If at the death of the employee or member, the qualified beneficiary's coverage under
the group policy terminates by reason of such death;

If a qualified beneficiary ceases to be a qualified family member under the group
policy, while the employee or member remainsinsured under the policy;

Any medicare indigible qualified beneficiary of a current employee; et

The qualified beneficiary of an employee who isdigible for medicare;_or

Divorce or legal separation of employee.

Section 14. That 8 58-18-7.13 be amended to read as follows;

58-18-7.13. The premium for the conversion policy shall be determined in accordance with

the insurer'stable of premium rates applicable to the age and class of risk for each personto be

covered under that policy and to the type and amount of insurance provided. The premium for

a continuation policy may not be greater than one hundred two percent of the group rate under

which aperson iscovered. For any month after the el ghteenth month, the premium amount may

not exceed one hundred fifty percent of the applicable premium.

Section 15. That § 58-18-7.16 be repealed.

Section 16. That 8 58-18-79 be amended to read as follows;
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58-18-79. If any federal standards arein place which require additional stepsto meet those
standards beyond what is required by this chapter, the director may promulgate rules pursuant
to chapter 1-26 to require the offering of health insurance plans, the underwriting criteria that
may be utilized for such healthinsurance plans, the type and scope of preexisting waiting periods
and creditable coverage, the standards for nonrenewability of coverage, and other requirements
related to the availability of health insurance to employers and their employees and dependents
in this state in order to minimally meet the federal standards.

The director may also promulgate rules, pursuant to chapter 1-26, pertaining to employer
health benefit plansin the areas of:

(1) Definition of terms,

(2) Theissuance of certificates of coverage upon loss of health insurance coverage;

(3) Determinations relative to the application of waiting periods;

(4)  Specia enrollment periods;

(5) Treatment of late enrollees,

(6) Preexisting condition and other waiting periods,

(7)  Breaksin coverage;

(8) Affiliation periods;

(99  Nondiscrimination standards;

(10) Notices,

(11) Renewa rights;

(12) Datesof enrollment;

(13) Creditable coveragesincluding methods of crediting coverage;

(14) Risk spreading mechanisms, and

(15) Requirementspertainingto mental health benefit levelsin employer group plansother
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1 than small employer group plans,_and

2 (16) Continuation and conversion requirements.




