State of South Dakota

SEVENTY-SIXTH SESSION

LEGISLATIVE ASSEMBLY, 2001
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664E0476
SENATEBILL No. 155

Introduced by: Senators Bogue, Daugaard, de Hueck, Koetzle, Moore, and Whiting and
Representatives Brown (Jarvis), Gillespie, Madsen, McCaulley, and
Michds

FOR AN ACT ENTITLED, An Act to revise certain provisions concerning the termination of
life estates and joint tenancies.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 21-44-2 be amended to read as follows:

21-44-2. Indl casesof joint tenancy inlandsor personal property, andinall caseswhereany
edtate, title or interest in, or lien upon, lands or personal property has been or may be created,
which estate, title, interest, or lienwasor isto continue only during thelife of any person named
or described in the instrument by which such estate, title, interest or lien was created, a copy of
therecord of the death of any such joint tenant or of the person upon whose lifesuch estate, title,
interest, or lienwasor islimited, duly certified by any officer who isrequired by the laws of the
state or county inwhich such record ismade, to keep arecord of the death of persons occurring
within the jurisdiction of such officer, may be recorded in the office of the register of deeds of
the county in which such lands are Stuated or in the proper office for filing asto such personal

property. The record of such certified copy shall be prima facie evidence of the death of such
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-2- SB 155
person and the termination of such joint tenancy and of all such estate, title, interest, and lien as

was or islimited upon the life of such person. Fhere In the case of any person dying prior to

July 1, 2001, there shall also berecorded at the sametime, a certified copy of an order made by

thecircuit court having jurisdiction determining that thereisno inheritance tax due on the estate
of the deceased person or an order made by satel the court reciting that the tax due on the estate
of satel the deceased person or on a particular transfer has been determined and proof of the
payment of the tax has been filed in the office of the clerk of the court. In order to identify the
property affected by the death of such person, the person causing satd the certificate to be
recorded shall attach thereon an affidavit setting out the legal descriptions of the property
involved.

This section shall not be treated or construed as exclusive of any other remedy authorized

by law or rule of court but shall be cumulative to such other remedy.

Section 2. That § 21-44-3 be repealed.
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Section 3. That § 21-44-4 be repealed.

-3-

SB 155




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Section 7. That § 21-44-10 be amended to read as follows:

21-44-10. If a proceeding for the termination of a life estate under the provisions of this
chapter involvesthe termination of ajoint tenancy inwhich the only surviving joint tenant isthe
spouse of the decedent, the decedent held no assets other than injoint tenancy with the surviving
spouse or life insurance payable to the surviving spouse and the decedent died after June 30,
1980, the court in which the proceeding is pending shall have jurisdiction to determine and
decree that, under § 10-40-23.1, no inheritance tax is due by reason of the death of the joint
tenant. However, inany other proceeding for the termination of alifeestate under the provisions
of thischapter, any person desiring to have a determination of inheritance tax chargeable against
the property or the surviving life tenant or tenants by reason of the death of the life tenant, may
obtain in the proceeding a judicial determination as to whether or not any such tax is due and,

if so, theamount whichisdue, by serving upon the Department of Revenue of the State of South

provided-forby-§21-44-8; and at the same time filing with the clerk of the court where the

proceedings are pending an inventory and report directed to the Department of Revenue

furnishing the information prescribed by § 10-41-17-and-serving-a-copy-of-thetnventory-and

. The Department
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-5- SB 155
of Revenue shal file promptly with the clerk of court a formal receipt for the inventory and
report. The receipt may be withheld until the furnishing of further information if the inventory
and report are not complete. Upon the filing of the receipt, the court shall have jurisdiction to
determine and decree whether or not any inheritancetax isdue by reason of the death of thelife

tenant and the coming in of the surviving lifetenant or tenants and, if so, the amount of tax due.

Section 8. That § 21-44-12 be repeal ed.
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casethat-hetstving: A person upon whose life any estate or interest in property depends, may

be determined naturally dead by the court under the following circumstances:

(1)  If such person hasnot been seen or heard from for a continuous period of five years,

if the absenceis not satisfactorily explained after diligent search or inquiry; or

(2) Intheabsence of primafacie proof of death, if thefact of death isestablished by other

competent evidence including circumstantial evidence.

Section 14. That § 21-44-18 be repealed.
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Section 15. That § 21-44-19 be repeal ed.

Section 16. That § 21-44-22 be amended to read as follows:

21-44-22. Indl ingtanceswhere an order terminating alife estate of any personinandto any
real property has been made by the circuit court as previoudy provided by this chapter, any and
all such ordersfor hearing and all orders and decrees made and entered in any such proceedings
in the circuit court aforesaid, where the hearing has been had at the time and place as specified
inthe order for hearing, notwithstanding the fact that lessthan three weeks intervened between
the date of thefirst publication of notice and the date of hearing, and notwithstanding any failure
inany or either of said proceedings to state the date of the death of the life tenant are hereby
legalized and validated.

Section 17. That § 21-44-23 be repealed.
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set-forth-in-sueh-order:
Section 18. That § 21-44-24 be amended to read as follows:
21-44-24. Any person interested who questions the fact of such death may at any time

commence an action in the circuit court to set asde the judgment-or—order—of-the—eoutt

termination of the life estate and file for record in the office of such register of deeds, a notice

subscribed and verified by him, giving the description of the real estate or personal property
involved, and the basisand reasons asto hisraisng such question asto the fact of death, but no
purchaser or encumbrancer of such real estate or personal property, or any part thereof, ingood

faith and for value, more than thirty days after the recording-of-thecertified-copy-of the-order

orfudgment termination of the life estate shall be subject to any claim growing out of the rights

of thelife tenant.

Section 19. That chapter 21-44 be amended by adding thereto aNEW SECTION to read as
follows:

Any action or proceeding commenced by any person prior to July 1, 2001, under any
procedure authorized by this chapter, whether irregular or not, is hereby in al things legalized,

cured, and validated.



