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SENATE ENGROSSED No. SB 240 - 2/13/98

Introduced by: The Committee on Agriculture and Natural Resources at the request of the
Governor

FOR AN ACT ENTITLED, An Act to prohibit certain discharges associated with livestock
operations, to egablish an environmental livestock cleanup fund, and to make an
appropriation therefor.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Agriculture and livestock production are vitally important industries to the

State of South Dakota. Agriculture and livestock production in South Dakota are responsible

for supplying food products necessary for the well being of the people of this state, this nation

and other nations. Agriculture and livestock production are also necessary for the economic
development of this state and of the nation. Livestock production is a valuable component of
value-added agriculture, especially related to corn, soybean, and other crop productionin South

Dakota. Manure from livestock production is a valuable resource to the state, asitisrichin

nutrients that are essential for maximizing crop production, and can greatly decrease the need

for commercial fertilizers. However, these same nutrients and other constituents in manure can
cause pollution in the waters of the state if not properly contained and managed. Agriculture,

livestock production, and all of the people in this state need a clean and safe environment in
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-2- SB 240

which to exist, grow, and prosper. Therefore, the Legidature finds that it is the policy of the

State of South Dakota to encourage the devel opment of agricultural and livestock production

as an industry and to encourage the use of manure as a valuable nutrient resource to maximize

crop production, but to provide the proper safeguards necessary to protect the environment,

natural resources, public health, welfare, and safety of South Dakota, especially asrelated to the

proper containment and management of manure from livestock operations. To that end, the

Legidature hereby adopts this Act providing for an environmental livestock cleanup fund to

ensurethat funds are availablefor proper cleanupsof manure and its constituentsin those cases

where the manure has been mismanaged and poses athreat to the environment or public welfare

instead of being used as a valuable nutrient resource.

Section 2. Terms used in this Act mean:

(1)

(2)

3)
(4)

"Corrective action,” any action taken to minimize, contain, eliminate, remediate,
mitigate, and clean up adischargefrom alivestock operation, including any necessary
emergency remedial action;

"Corrective action cost,” any cost incurred by the department in the investigation of
adischarge from alivestock operation; inthe corrective action that isrequired if the
secretary determines that a discharge has occurred, or a potential for a discharge
exists but an owner, operator, or liability fund capable of performing the corrective
actions either cannot be identified, refuses, or is unable to undertake the corrective
actions, or the performance of reasonable measuresundertaken to prevent or mitigate
damage to the public health, safety, welfare, or environment of the state;
"Department,” the Department of Environment and Natural Resources;
"Discharge," an intentional or unintentional act or omisson which results in the
release, Foill, leak, escape, or disposal of manure or other materials or wastes

associated with livestock operations that have not been contained or managed
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(5)

(6)

(7)

(8)

(11)

3. SB 240
properly and are a source of harm or athreat of harm to public health, safety, or the
environment, and must be corrected. Theterm excludesany allowabledischargefrom
alivestock operation madein compliance with the conditions of astate environmental
permit;

"Emergency remedial effort," any action taken to protect the public health, safety, or
the environment from imminent danger resulting from a discharge or threatened
discharge, and any action taken to contain adischarge which, if not contained, will in
time pose a greater threat to the public health, safety, or the environment than if such
action is not immediately taken,

"Environment," land, including public and private property, surface and underground
waters, fish, wildlife, biota, air, and other such resources within the state;

"Person,” public or private corporations, companies, associations, societies, firms,
limited liability companies, partnerships, cooperatives, joint stock companies,
individuals, the United States, this state and any of its political subdivisons and
agencies, and any other gate;

"Responsible person,” a person who has caused a discharge of manure or other
material or waste associated with livestock operations, or a person who is an owner
or operator of a livestock operation at any time during or after the discharge, or a
person otherwise jointly or severally liable under law for the discharge; and

"Secretary," the secretary of the Department of Environment and Natural Resources.

Section 3. Thereishereby established inthe state treasury an operating fund to be known as

(1)

the environmental livestock cleanup fund for the purpose of providing fundsfor the cleanup of
discharges as defined in section 2 of this Act. Money from the following sources shal be

deposited into the environmental livestock cleanup fund:

Money, other than criminal fines assessed in criminal actions, recovered by the state
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_4- SB 240
from any livestock operation in any action or adminigtrative proceeding based upon
violation of the state's environmental statutesin Title 34A or upon damage to the
environment, including actions for administrative expense recoveries, civil penalties,
compensatory damages, and money paid pursuant to any agreement, stipulation, or
settlement in such actions or proceedings,

(2) Interest attributable to investment of the money in the fund; and

(3  Money received by the department in the form of gifts, grants, reimbursements, or

appropriations from any source intended to be used for the purposes of the
environmental livestock cleanup fund.

All money in the environmental livestock cleanup fund is continuoudy appropriated for the

purposes specified in section 6 of this Act. All money recelved by the department for the

environmental livestock cleanup fund shall be set forth in an informational budget pursuant to

8 4-7-7.2 and be annually reviewed by the Legidature.

Section 4. That chapter 140 of the 1995 Session Laws be amended by adding thereto aNEW
SECTION to read asfollows:

The appropriation provided for in section 1 of this Act shall be reduced by seven hundred
fifty thousand dollars ($750,000).

Section 5. Thereishereby appropriated from the general fund the sum of seven hundred fifty
thousand dollars ($750,000) to the Department of Environment and Natural Resources for
deposit in the environmental livestock cleanup fund pursuant to section 3 of this Act.

Section 6. If necessary inthe performance of dutiesunder the environmental statutesin Title
34A, the secretary may expend money from the environmental livestock cleanup fundto provide
for the costs of investigations, emergency remedial efforts, corrective actions, and manageria
or adminigtrative activities associated with such activities resulting from a discharge. The

secretary's use of the environmental livestock cleanup fund shall be based upon the following:
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(1)

(2)

3)

(4)

5. SB 240
In the case of an investigation, when the secretary determines that a discharge has
probably occurred and that the general operating budget of the department for such
purposes is not adequate to cover the costs of the necessary investigatory activities,
In the case of an emergency remedial effort, when the secretary determines that a
discharge has occurred and that corrective actions shall be immediately undertaken
to protect an imminent threat to the public health or safety or to contain adischarge
which, if not immediately contained, will in time pose a gnificantly greater threat to
public health or safety or to the environment of this state than if such action is not
immediately taken;

In the case of adischarge not of an emergency nature when the secretary determines
that a discharge has occurred, that a responsble party or liability fund capable of
performing the corrective actions either cannot be identified or refuses to undertake
correctiveactions, andthat correctiveactionsshall beundertakento protect the public
health, safety, welfare, or environment of the state; or

In the case of corrective action required at a livestock operation when the secretary
determines that the potential for a discharge exists, that an owner, operator, or
liability fund capable of performing the corrective actions either cannot be identified,
refuses or is unable to undertake corrective actions, and that corrective action must
be undertaken to protect against an imminent threat to the public health, safety,

welfare, or environment of the state.

Section 7. The department shall perform all administrative functions relative to the

environmental livestock cleanup fund and corrective actions funded by it. Disbursements from
the environmental livestock cleanup fund shall be on warrants drawn by the state auditor

pursuant to vouchers approved by the secretary.

Section 8. Thedepartment may bring an actionin circuit court against the responsible person
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-6- SB 240
to obtain reimbursement for corrective action costs expended from the environmental livestock
cleanup fund. The secretary may seek recovery of other funds expended by the department as
aresult of a discharge through actions brought under the provisions of Title 34A.

Section 9. The discharge of manure and other materials or wastes associated with livestock
operations is prohibited unless pursuant to and in compliance with the conditions of permits
issued in accordance with environmental statutesin Title 34A.

Section 10. If adischargeinviolation of section 9 of thisAct hasoccurred, or the department
has reason to believe that a discharge in violation of section 9 of this Act has occurred, the
department shall order the respons bl e person to take corrective action concerning the discharge
within aspecified time. If the respons ble person failsto comply with the department's order, the
department may file an injunctive action in the circuit court of the county wherein the discharge
has occurred seeking such corrective action. If the discharge occurs at any operation permitted
under Title 34A and condtitutes a violation of such permit, the department may order the
operation to cease and desist further activity for the duration of the corrective action. This
section is supplementary to other remedies available to the department under Title 34A.

Section 11. Thedepartment may filean action incircuit court for preliminary and permanent
injunctiverdief if the secretary determinesemergency remedial effortsare necessary to prevent,
contain, control, or mitigate a discharge.

Section 12. Any person who has caused a discharge in violation of section 9 of thisAct is
grictly liable for the corrective action costs expended by the department.

Section 13. All corrective action costs expended pursuant to thisAct congtitute alienon the
property where the discharge occurs when a notice of lien isfiled with the register of deedsin
the county in which the property islocated. The notice of lien shall contain a description of the
property of the responsible person upon which the lien is made, a description of the property

from which the discharge requiring corrective action or emergency remedial efforts occurred,
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and astatement of the corrective action costsexpended from theenvironmental livestock cleanup
fund. Upon entry, thelien shall attach to al real property of the responsible person. Thelien has
priority over all other claims or liens on the property, except those which had been perfected
before the department's filing of the notice of lien. No lien may be filed if a responsible person
cannot be identified or if negligence was not a factor in the discharge.

Section 14. Nothing in this Act precludes the pursuit of any other administrative, civil,
injunctive, or criminal remedies by the department or any other person. Administrative remedies
need not be exhausted in order to proceed under thisAct. Theremediesprovided by thisAct are
in addition to those provided by existing statutory or common law.

Section 15. On July firgt, the state treasurer shall transfer all money in excess of two million

dollars ($2,000,000) from the environmental livestock cleanup fund to the general fund.
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