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1 FOR AN ACT ENTITLED, An Act to provide for proper recording of corporate names, to
2 provide for a Limited Liability Company Act, and to declare an emergency.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 SECTION 101.Terms used in this Act:
5 (1) "Articlesof organization" meansinitial, amended, andrestated articlesof organization
6 and articles of merger. In the case of a foreign limited liability company, the term
7 includesall records serving a smilar function required to be filed in the Office of the
8 Secretary of State or other official having custody of company recordsin the state or
9 country under whose law it is organized;
10 (2) "Busness' includes every trade, occupation, profession, and other lawful purpose,
11 whether or not carried on for profit;
12 (3) "Debtor inbankruptcy" meansa person who isthe subject of an order for relief under
13 Title 11 of the United States Code or a comparable order under a successor statute
14 of general application or a comparable order under federal, state, or foreign law
15 governing insolvency;
16 (4) "Digribution" means a transfer of money, property, or other benefit from a limited
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-2- SB 218
liability company to a member in the member’s capacity as a member or to a
transferee of the member’ s distributional interest;

"Didributional interest” meansall of amember’ sinterest indistributionsby thelimited
liability company;

"Entity" means a person other than an individual;

"Foreign limited liability company" means an unincorporated entity organized under
laws other than the laws of this state which afford limited liability to its owners
comparableto theliability under section 303 and isnot required to obtain acertificate
of authority to transact business under any law of this state other than this Act;
"Limited liability company” means a limited liability company organized under this
Act;

"Manager" means a person, whether or not a member of a manager-managed
company, who is vested with authority under section 301,

"Manager-managed company” means a limited liability company which is so
designated in its articles of organization;

"Member-managed company" meansalimitedliability company other than amanager-
managed company;

"Operating agreement” means any valid agreement, either written or oral, under
section 103 concerning the relations among the members, managers, and limited
liability company. The term includes amendmentsto the agreement. It shall be styled
a"Declaration” if the company has a sngle member;

"Person” means an individual, corporation, busness trust, cooperative corporation,
estate, trust, partnership, limited liability company, association, joint venture,
government, governmental subdivision, agency, or insrumentality, or any other legal

or commercial entity;
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"Principal office’ means the office, whether or not in this state, where the principal
executive office of a domestic or foreign limited liability company is located;
"Record" meansinformation that isinscribed on a tangible medium or that is stored
in an eectronic or other medium and is retrievable in perceivable form;

"Sign" means to identify arecord by means of a sgnature, mark, or other symbol,
with intent to authenticate it;

"State" means a state of the United States, the Didrict of Columbia, the
Commonwealth of Puerto Rico, or any territory or insular possession subject to the
jurigdiction of the United States;

"Transfer" includes an assignment, conveyance, deed, bill of sale, lease, mortgage,

security interest, encumbrance, and gift.

SECTION 103. (a.) Except asotherwiseprovidedinsubsection (b), all membersof alimited

liability company may enter into an operating agreement, which need not be in writing, to

regulate the affairs of the company and the conduct of its business, and to govern relations

among the members, managers, and company. To the extent the operating agreement does not

otherwise provide, this Act governs relations among the members, managers, and company.

(b) The operating agreement may not:

(1)
(2)

Unreasonably restrict aright to information or access to records under section 408;

Eliminate the duty of loyalty under section 409(b) or 603(b)(3), but the agreement

may:

()  ldentify specifictypesor categoriesof activitiesthat do not violate the duty of
loyalty, if not manifestly unreasonable; and

(i)  Specify the number or percentage of members or disinterested managers that
may authorize or ratify, after full disclosure of all material facts, a pecific act

or transaction that otherwise would violate the duty of loyalty;
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Unreasonably reduce the duty of care under section 409(c) or 603(b)(3);
Eliminate the obligation of good faith and fair dealing under section 409(d), but the
operating agreement may determine the standards by which the performance of the
obligation isto be measured, if the standards are not manifestly unreasonable;
Vary theright to expel a member in an event specified in section 601(6);
Vary the requirement to wind up the limited liability company's business in a case
specified in section 801(3) or (4); or
Redtrict rights of a person, other than a manager, member, and transferee of a

member's distributional interest, under this Act.

SECTION 104. () Unlessdisplaced by particular provisionsof thisAct the principlesof law

and equity supplement this Act.

(b) If anobligation to pay interest arises under this Act and therateisnot specified, therate

isthat specified in subdivison 54-3-16(1).

SECTION 105. (a) The name of alimited liability company must contain, limited liability

company, or limited company, or the abbreviation, L.L.C., LLC, L.C., or LC. Limited may be

abbreviated as Ltd. and company may be abbreviated as Co.

(b) Except asauthorized by subsections(c) and (d), the name of alimited liability company

must be distinguishable upon the records of the secretary of state from:

(1)

(2)
3)

The name of any corporation, limited partnership, or company incorporated,
organized or authorized to transact business, in this state;
A name reserved or registered under section 106 or 107,
A fictitious name approved under section 1005 for aforeign company authorized to

transact busnessin this state because its real nameis unavailable.

(c) A limited liability company may apply to the secretary of state for authorization to use

aname that is not distinguishable upon the records of the secretary of state from one or more
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5. SB 218

of the names described in subsection (b). The secretary of state shall authorize use of the name

applied for if:

(1)

(2)

The present user, registrant, or owner of a reserved name consents to the use in a
record and submits an undertaking in form satisfactory to the secretary of state to
change the name to a name that is distinguishable upon the records of the secretary
of state from the name applied for; or

The applicant ddliversto the secretary of state a certified copy of the final judgment
of a court of competent jurisdiction establishing the applicant'sright to use the name

applied for in this state.

(d) A limited liability company may use the name, including a fictitious name, of another

domestic or foreign company which is used in this state if the other company is organized or

authorized to transact businessin this state and the company proposing to use the name has:

(1)
(2)
3)

Merged with the other company;
Been formed by reorganization with the other company; or

Acquired substantially all of the assets, including the name, of the other company.

SECTION 106. The exclusive right to the use of a name may be reserved by:

(1)

(2)

3)

(4)

Any person intending to organize a limited liability company under this Act and to
adopt that name;

Any domestic limited liability company or any foreign limited liability company
registered in this state which, in either case, intends to adopt that name;

Any foreign limited liability company intending to register in this state and adopt that
name; and

Any person intending to organize aforeign limited liability company and intending to

have it registered in this state and adopt that name.

The reservation shall be made by filing with the secretary of state an application, executed
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by the applicant, to reserve a specified name. If the secretary of state finds that the name is
available for use by a domestic or foreign limited liability company, the secretary of state shall
reserve the namefor the exclusive use of the applicant for aperiod of one hundred twenty days.
Once having so reserved a name, the same applicant may not again reserve the same name until
morethan sixty daysafter the expiration of thelast one hundred twenty day period for which that
applicant reserved that name. The right to the exclusve use of a reserved name may be
transferred to any other person by filing in the office of the secretary of state a notice of the
transfer, executed by the applicant for whom the namewasreserved and specifying the nameand
address of the transferee.

SECTION 107. (a) A foreignlimited liability company may register its name subject to the
requirements of section 1005, if the nameis distinguishable upon the records of the secretary of
state from names that are not available under section 105(b).

(b) A foreign limited liability company registers its name, or its name with any addition
required by section 1005, by delivering to the secretary of state for filing an application:

(1)  Setting forth its name, or its name with any addition required by section 1005, the
state or country and date of its organization, and a brief description of the nature of
the businessin which it is engaged; and

(2) Accompanied by a certificate of existence, or a record of amilar import, from the
state or country of organization.

(c) A foreign limited liability company whose registration is effective may renew it for
successive years by deivering for filing in the office of the secretary of state a renewal
application complying with subsection (b) between October first and December thirty-first of the
preceding year. The renewal application renewstheregistration for the following calendar year.

(d) A foreign limited liability company whose regigtration is effective may qualify as a

foreign company under its name or consent inwriting to the use of its name by alimited liability
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company later organized under this Act or by another foreign company later authorized to
transact businessinthis State. Theregistered nameterminateswhen thelimited liability company
isorganized or the foreign company qualifiesor consentsto the qualification of another foreign
company under the registered name.

SECTION 108. Each limited liability company shall have, and continuoudy maintainin this
dtate, a registered office which may be, but need not be, the same asiits place of business, and
aregistered agent, which agent may be either anindividual resident in this state whose business
officeisidentical with such registered office, or adomestic corporation, or aforeign corporation
authorized to transact business in this state, having a business office identical with such
registered office.

SECTION 109. A limited liability company may change its registered office or agent, or
both, upon filing in the Office of the Secretary of State a statement setting forth:

(1) Thename of the limited lability company;

(2) Thecurrent address of itsregistered office;

(3) If there is a change of address of its registered office, the now address of the

registered office;

(4)  Thenameof itsregistered agent;

(5) If thereisachangeof itsregistered agent, the name of its successor registered agent;

(6) That the address of its registered office and the address of the business office of its

registered agent, as changed, will be identical;

(7)  That the change was authorized by affirmative vote of amajority of the members of

the limited liability company.

The statement shall be verified by one or more of its managers if management of the limited
liability company has been vested by the membersin a manager or managers or if management

of the limited liability company is retained by the members, then by any member and delivered
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to the secretary of state. If the secretary of state finds that the statement conforms to the
provisions of thisAct, the secretary of state shal file the statement, and upon filing, the change
of address of the registered office or the appointment of a new registered agent, or both, is
effective.

SECTION 110. Any registered agent of alimited liability company may resign asagent upon
filing a written notice of resignation, executed with the secretary of state, who shall forthwith
mail a copy of the resignation to the limited liability company at itsregistered office by certified
mail, return recel pt requested. The appointment of the agent shall terminate upon the expiration
of thirty days after receipt of notice by the secretary of state.

SECTION 111. (a) The registered agent appointed by a limited liability company or a
foreign limited liability company shall be an agent of the limited liability company upon whom
any process, notice, or demand required or permitted by law to be served upon the limited
liability company may be served.

(b) If alimited liability company failsto appoint or maintain a registered agent in this state,
or if its registered agent cannot be found at its registered office, the secretary of state shall be
an agent of the company upon whom any process, notice or demand may be served. Service on
the secretary of state of any process, notice or demand shall be made by ddivering to the
secretary of state or any clerk having charge of the limited liability department an original and
one exact or conforming copy of the process, notice, or demand.

(c) If any process, notice, or demand isserved onthe secretary of state, the secretary of state
shall send the copy by certified or registered mail to the company at itsregistered office.

The secretary of state shall keep arecord of al processes, notices and demands served upon
the secretary of state under this section and shall record the time of service and the response.

(d) Nothing contained in this section shall limit or affect the right to serve any process,

notice, or demand required or permitted by law to be served upon alimited liability company in
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any other manner now or hereafter permitted by law.

SECTION 112. (@) A limited liability company may be organized under this Act for any

lawful purpose, subject to any law of this state governing or regulating business including

regulation of professional service firms. Limited liability companies may not engagein activities

proscribed by chapter 47-9A unlessthe ownership restrictions are met by the membership of the

limited liability company by substitution of members for shareholdersin that chapter.

(b) Unlessitsarticlesof organization provide otherwise, alimited liability company hasthe

same powers asan individual to do all things necessary or convenient to carry on itsbusinessor

affairs, including power to:

(1)
(2)

3)

(4)

(5)

(6)

(7)

Sue and be sued, and defend in its name;

Purchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and
otherwise deal with real or personal property, or any legal or equitable interest in
property, wherever located;

Sdl, convey, mortgage, grant a security interest in, lease, exchange, and otherwise
encumber or dispose of all or any part of its property;

Purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, sdl,
mortgage, lend, grant a security interest in, or otherwise dispose of and deal in and
with, shares or other interestsin or obligations of any other entity;

Make contractsand guarantees, incur liabilities, borrow money, issueitsnotes, bonds,
and other obligations, which may be convertibleinto or includethe option to purchase
other securities of the limited liability company, and secure any of its obligations by
amortgage on or a security interest in any of its property, franchises, or income;
Lend money, invest and reinvest its funds, and receive and hold real and personal
property as security for repayment;

Be a promoter, partner, member, associate, or manager of any partnership, joint
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venture, trust, or other entity including but not limited to limited partnerships and
limited liability companies,

(8 Conduct its business, locate offices, and exercise the powers granted by this Act
within or without this state;

(9) Elect managers and appoint officers, employees, and agents of the limited liability
company, definetheir duties, fix their compensation, and lend them money and credit,
or otherwise assst its members;

(10) Pay pensions and establish pension plans, pension trusts, profit sharing plans, bonus
plans, option plans, and benefit or incentive plans for any or all of its current or
former members, managers, officers, employees, and agents,

(11) Make donations for the public welfare or for charitable, scientific, or educational
purposes, and

(12) Make payments or donations, or do any other act, not inconsistent with law, that
furthers the business of the limited liability company.

SECTION 201. A limited liability company is a legal entity distinct from its members. A
member of alimited liability company isnot aproper party to proceedingsby or against alimited
liability company.

SECTION 202A. (a) One or more persons may organize a limited liability company,
consisting of one or more members, by delivering articles of organization to the Office of the
Secretary of State for filing.

(b) Unless a delayed effective date is specified in accordance with section 206(d), the
existence of a limited liability company begins when the articles of organization and the first
annual report asrequired in section 211(c) arefiled.

(c) Theoriginal and one exact or conforming copy of the articles of organization and the

first annual report shall be delivered to the secretary of state. If the secretary of state findsthat
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the articles of organization and the annual report conform to law, the secretary of state shall,
when all fees have been paid as prescribed:

(1) Endorseboth theoriginal and the exact or conforming copy with theword, Filed, and

the month, date, and year of the filing;

(2) Filetheoriginal;

(3) Issueacertificate of organization and affix to the certificate, the exact or conforming

copy.

The certificate of organization, together with the exact or conforming copy of the articles of
organization affixed to it by the secretary of state, shall be returned to the principal office of the
limited liability company or to its representative.

SECTION 202B. Upon the issuance of the certificate of organization, the limited liability
company shall be considered organized, and such certificate of organization shall be conclusive
evidence that all conditions precedent required to be performed by the members have been
complied with and that the limited liability company has been legally organized under this Act,
except asagaing thisstate in a proceeding to cancel or revoke the certificate of organization or
for involuntary dissolution of the limited liability company.

No limited liability company may transact business or incur indebtedness, except that which
is incidental to its organization, or except for obtaining subscriptions for or payment of
contributions, until the secretary of state hasissued a certificate of organization.

SECTION 203. (a) Articlesof organization of alimited liability company must set forth:

()  Thename of the company;

(2) Theaddressof theinitial designated office;

(3 Thename and street address of the initial agent for service of process,

(4) Thename and address of each organizer;

(5) Theduration of the company if other than perpetual;
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(6)  Whether the company isto be manager-managed, and, if so, the nameand addressfor

each initial manager; and

(7)  Whether one or more of the members of the company areto beliablefor itsdebtsand

obligations under section 303(c).

(b) Articlesof organization of alimited liability company may set forth:

(1) Provisions permitted to be set forth in an operating agreement; or

(2)  Other matters not inconsistent with law.

(c) Articles of organization of a limited liability company may not vary the nonwaivable
provisions of section 103(b). Asto al other matters, if any provision of an operating agreement
isincong stent with the articles of organization:

(1) The operating agreement controls as to managers, members, and members

transferees; and

(2) Thearticlesof organization control asto persons, other than managers, membersand

their transferees, who reasonably rely on the articlesto their detriment.

SECTION 204. (a) Articlesof organization of alimited liability company may be amended
at any time by ddivering articles of amendment to the secretary of sate for filing. The articles
of amendment must set forth the:

(1) Nameof thelimited liability company;

(2) Dateof filing of the articles of organization; and

(3 Amendment to the articles.

(b) A limited liability company may restateits articles of organization at any time. Restated
articles of organization must be signed and filed in the same manner as articles of amendment.
Restated articles of organization must be designated as such in the heading and state in the
heading or inanintroductory paragraph thelimited liability company's present nameand, if it has

been changed, al of its former names and the date of the filing of its initial articles of
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organization.

SECTION 205. (a) Except as otherwise provided in this Act arecord to be filed by or on
behalf of alimited liability company inthe Office of the Secretary of State must be signed inthe
name of the company by a:

(1)) Manager of a manager-managed company;

(2) Member of a member-managed company;

(3)  Person organizing the company, if the company has not been formed; or

(4) Fducary, if the company is in the hands of a receiver, trustee, or other court-

appointed fiduciary.

(b) A record signed under subsection (a) must state adjacent to the signature the name and
capacity of the signer.

(c) Any person may sign a record to be filed under subsection (@) by an attorney-in-fact.
Powers of attorney relating to the signing of records to be filed under subsection (a) by an
attorney-in-fact need not befiled in the Office of the Secretary of State as evidence of authority
by the person filing but must be retained by the company.

SECTION 206. (a) Articlesof organization or any other record authorized to befiled under
this Act must be in a medium permitted by the secretary of state and must be delivered to the
Office of the Secretary of State. Unless the secretary of state determines that a record failsto
comply as to form with the filing requirements of this Act, and if all filing fees have been paid,
the secretary of state shall file the record and send a receipt for the record and the fees to the
limited liability company or its representative.

(b) Upon request and payment of afee, the secretary of state shall send to the requester a
certified copy of the requested record.

(c) Except asotherwiseprovided in subsection (d), sections202A and 202B, and subsection

207(c), arecord accepted for filing by the secretary of sate is effective:
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(1) Atthetimeof filing onthe dateit isfiled, asevidenced by the secretary of state'sdate

and time endorsement on the original record; or

(2) Atthetime specified in the record asits effective time on the date it isfiled.

(d) A record, including the articlesof organization, may specify adelayed effectivetimeand
date, and if it does so the record becomes effective at the time and date specified subject to the
other requirements of thisAct. If adelayed effective date but no timeis specified, therecord is
effectiveat the close of businesson that date. If adelayed effective dateislater than the ninetieth
day after the record isfiled, the record is effective on the ninetieth day.

SECTION 207. (a) A limited liability company or foreign limited liability company may
correct a record filed by the secretary of state if the record contains a false or erroneous
statement or was defectively signed.

(b) A record is corrected:

(1) By preparing articles of correction that:

() Describe the record, including its filing date, or attach a copy of it to the
articles of correction;

(i)  Specify theincorrect statement and the reason it isincorrect or the manner in
which the signing was defective; and

(i)  Correct the incorrect statement or defective signing; and

(2) By ddivering the corrected record to the secretary of state for filing.

(c) Articlesof correction are effective retroactively on the effective date of the record they
correct except as to persons relying on the uncorrected record and adversely affected by the
correction. Asto those persons, articles of correction are effective when filed.

SECTION 208. () Any person may request the secretary of state to furnish a certificate of
existence for a limited liability company or a certificate of authorization for a foreign limited

liability company.
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(b) A certificate of existence for a limited liability company must set forth:

(1)
(2)

3)

(4)

(5)
(6)

The company's hame;

That itisduly organized under thelawsof thisstate, the date of organization, whether
itsduration is at-will or for a specified term, and, if the latter, the period specified;
If payment is reflected in the records of the secretary of state and if nonpayment
affects the existence of the company, that all fees, taxes, and penalties owed to this
state have been paid;

Whether itsmost recent annual report required by section 211 hasbeen filed with the
secretary of state;

That articles of termination have not been filed; and

Other facts of record in the Office of the Secretary of State which may be requested

by the applicant.

(c) A certificate of authorization for aforeign limited liability company must set forth:

(1)
(2)
3)

(4)

(5)
(6)

The company's name used in this state;

That it is authorized to transact businessin this state;

If payment is reflected in the records of the secretary of state and if nonpayment
affects the authorization of the company, that al fees, taxes, and penalties owed to
this state have been paid;

Whether its most recent annual report required by section 211 hasbeen filed with the
secretary of state;

That a certificate of cancellation has not been filed; and

Other facts of record in the Office of the Secretary of State which may be requested

by the applicant.

(d) Subject to any qualification stated in the certificate, a certificate of existence or

authorization issued by the secretary of state may berelied upon as conclusive evidence that the
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domestic or foreign limited liability company isin existence or isauthorized to transact business
in this state.

SECTION 210. If aperson required by section 205 to sgn any record failsor refusesto do
so, any other person who is adversdly affected by the failure or refusal may petition the state
circuit court to direct the Sgning of the record. If the court findsthat it is proper for the record
to besigned and that aperson so designated hasfailed or refused to signtherecord, it shall order
the secretary of state to sign and file an appropriate record.

SECTION 211. (a) A limited liability company, and a foreign limited liability company
authorized to transact business in this state, shall deliver to the secretary of state for filing an
annual report that sets forth:

(1) Thename of the company and the state or country under whose law it is organized;

(2) Theaddressof itsregistered office and the name and address of its registered agent

for service of processin this state;

(3) Theaddressof itsprincipal office;

(4)  The names and business addresses of any managers,

(5) Thedollar amount of the total agreed contributionsto the limited liability company.

(b) Informationinan annual report must be current asof the date the annual report issigned
on behalf of the limited liability company.

(c) Thefirst annual report must be delivered to the secretary of state concurrent with the
filing of thearticlesof organization. Subsequent annual reportsmust bedelivered to the secretary
of state before the first day of the second month following the anniversary month of the filing
date.

(d) If anannual report does not contain theinformation required in subsection (a) or thefees
required by section 212, the secretary of state shall promptly notify the reporting limited liability

company or foreign limited liability company and return the report to it for correction. If the
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report iscorrected to contain the information required in subsection (@) or the fees required by
section 212 and delivered to the secretary of state within thirty days after the effective date of
the notice, it istimdly filed.

SECTION 212. The secretary of state shall charge and collect for:

(@) Filing the first annual report if the total agreed contribution of the limited liability

company are:
Agreed Contribution Fee
Not in excess of $50,000 $90
$50,001, to $100,000 $150
In excess of $100,000 $150 for first $100,000, plus $.50 for each

additional $1,000

Themaximum amount charged under thissubsectiontogether with any subsequent payments
under subsection (b) may not exceed sixteen thousand dollars.

(b) Filing any subsequent annual report that reflects additional contribution in excess of
those stated in the last prior report, any additional fee necessary to make the cumulative fee
match the cumulative agreed contributions as provided in subsection (a); above the agreed
contributions as set forth in the last previous annual report consstent with subsection (a).

(c) A reporting fee of fifty dollars, due and payable with thefiling of all annual report, after
the first annual report required in section 211(c).

SECTION 301. (a) Subject to subsections (b) and (c):

(1)) Each member is an agent of the limited liability company for the purpose of its

business, and an act of a member, including the signing of an instrument in the
company's name, for apparently carrying on in the ordinary course the company's

businessor business of the kind carried on by the company bindsthe company, unless
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the member had no authority to act for the company in the particular matter and the
person with whom the member was dealing knew or had notice that the member
lacked authority.

(2) Anact of amember whichisnot apparently for carrying oninthe ordinary coursethe
company's business or business of the kind carried on by the company binds the
company only if the act was authorized by the other members.

(b) Subject to subsection (c¢), in a manager-managed company:

(1)) A member isnot an agent of the company for the purpose of its business solely by
reason of being a member. Each manager isan agent of the company for the purpose
of itsbusiness, and an act of a manager, including the signing of an instrument in the
company's name, for apparently carrying on in the ordinary course the company's
businessor business of the kind carried on by the company bindsthe company, unless
the manager had no authority to act for the company in the particular matter and the
person with whom the manager was dealing knew or had notice that the manager
lacked authority.

(2) Anact of amanager whichisnot apparently for carrying on inthe ordinary coursethe
company's business or business of the kind carried on by the company binds the
company only if the act was authorized under section 404A.

(c) Unless the articles of organization limit their authority, any member of a member-
managed company or manager of a manager-managed company may sign and deliver any
ingrument transferring or affecting the company's interest in real property. The ingrument is
conclusive in favor of aperson who givesvalue without knowledge of the lack of the authority
of the person signing and delivering the instrument.

SECTION 302. A limited liability company isliablefor lossor injury caused to a person, or

for apenalty incurred, asaresult of awrongful act or omission, or other actionable conduct, of
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amember or manager acting inthe ordinary course of businessof the company or with authority
of the company.

SECTION 303. (a) Except as otherwise provided in subsection (c), the debts, obligations,
and liabilities of alimited liability company, whether arisng in contract, tort, or otherwise, are
solely the debts, obligations, and liabilities of the company. A member or manager is not
personally liable for a debt, obligation, or liability of the company solely by reason of being or
acting as a member or manager.

(b) Thefailureof alimited liability company to observe the usual company formalities or
requirementsrelating to the exercise of itscompany powersor management of itsbusnessisnot
a ground for imposing personal liability on the members or managers for liabilities of the
company.

(c) All or specified members of a limited liability company are liable in their capacity as
membersfor all or specified debts, obligations, or liabilities of the company if:

(1) A provison to that effect iscontained in the articles of organization; and

(2) A member so liable has consented in writing to the adoption of the provision or to be

bound by the provision.

SECTION 401. A contribution of a member of a limited liability company may consst of
tangible or intangible property or other benefit to the company, including money, promissory
notes, services performed, or other agreementsto contribute cash or property, or contractsfor
services to be performed.

SECTION 402. (a) A member'sobligation to contribute money, property, or other benefit
to, or to perform servicesfor, alimited liability company isnot excused by the member's death,
disability, or other inability to perform personally. If a member does not make the required
contribution of property or services, the member is obligated at the option of the company to

contribute money equal to the value of that portion of the stated contribution which hasnot been
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made.

(b) A creditor of alimited liability company who extends credit or otherwise actsin reliance
on anobligation described in subsection (a), and without noti ce of any compromiseunder section
404A(c)(5), may enforce the original obligation.

SECTION 403. (a) A limited liability company shall reimburse a member or manager for
payments made and indemnify a member or manager for liabilities incurred by the member or
manager in the ordinary course of the business of the company or for the preservation of its
business or property.

(b) A limited liability company shall reimburse a member for an advance to the company
beyond the amount of contribution the member agreed to make.

(c) A payment or advance made by a member which givesriseto an obligation of a limited
liability company under subsection (@) or (b) congtitutes a loan to the company upon which
interest accrues from the date of the payment or advance.

(d) A member isnot entitled to remuneration for services performed for a limited liability
company, except for reasonable compensation for services rendered in winding up the business
of the company.

SECTION 404A. (a) Inamember-managed company:

(1)) Each member has equal rights in the management and conduct of the company's

business, and

(2)  Except asotherwise provided in subsection (c), any matter relating to the business of

the company may be decided by a majority of the members.

(b) In a manager-managed company:

(1) Each manager has equal rights in the management and conduct of the company's

business,

(2)  Except asotherwise provided in subsection (c), any matter relating to the business of
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the company may be exclusvely decided by the manager or, if thereismore than one

manager, by a majority of the managers, and

A manager:

(i) Must be designated, appointed, elected, removed, or replaced by a vote,
approval, or consent of a majority of the members; and

(i)  Holds office until a successor has been elected and qualified, unless the

manager sooner resigns or is removed.

(c) Theonly matters of a member- or manager-managed company's business requiring the

consent of all of the members are:

(1)
(2)

3)
(4)
(5)

(6)

(7)

(8)

(9)

(10)

(11)

The amendment of the operating agreement under section 103;

The authorization or ratification of acts or transactions under section 103(b)(2)(ii)
which would otherwise violate the duty of loyalty;

An amendment to the articles of organization under section 204,

The compromise of an obligation to make a contribution under section 402(b);

The compromise, as among members, of an obligation of a member to make a
contribution or return money or other property paid or distributed in violation of this
Act;

The making of interim distributions under section 405(a), including the redemption
of an interest;

The admission of a new member;

The use of the company's property to redeem an interest subject to acharging order;
The consent to dissolve the company under section 801(a)(2);

A walver of the right to have the company's business wound up and the company
terminated under section 802(b);

The consent of members to merge with another entity under section 904(c)(1); and
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(12) The sale, lease, exchange, or other disposal of all, or substantially all, of the

company's property with or without goodwill.

(d) Action requiring the consent of members or managers under this Act may be taken
without a meeting.

(e) A member or manager may appoint a proxy to vote or otherwise act for the member or
manager by Sgninganappointment instrument, either personally or by themember'sor manager's
attorney-in-fact.

SECTION 404B. Nothing inthisAct prohibitsthe articles of organization from establishing
classes or groups of one or more members having certain expressed relative rights, powers, or
duties, including voting rights and the articles of organization may provide for the future
creation, in the manner provided in the articles of organization, of additional classes or groups
of members having certain relative rights, powers, or duties, including voting rights, expressed
either in the regulations or at the time of creation. The rights, powers, or duties of a class or
group may be senior to those of one or more existing classes or groups of members.

SECTION 405. (a) Any distributions made by a limited liability company before its
dissolution and winding up must be in equal shares.

(b) A member has no right to recelve, and may not be required to accept, a distribution in
kind.

(c) If amember becomesentitled to receive a distribution, the member hasthe status of, and
isentitled to al remedies available to, a creditor of the limited liability company with respect to
the distribution.

SECTION 406. (a) A digtribution may not be made if:

(1) Thelimited liability company would not be able to pay its debts as they become due

in the ordinary course of business; or

(2) Thecompany'stotal assets would be less than the sum of itstotal liabilities plusthe
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amount that would be needed, if the company were to be dissolved, wound up, and
terminated at the time of the distribution, to satisfy the preferential rights upon
dissolution, winding up, and termination of members whose preferential rights are
superior to those receiving the distribution.

(b) A limited liability company may base a determination that a distribution isnot prohibited
under subsection (a) on financial statements prepared on the basis of accounting practices and
principlesthat are reasonablein the circumstances or on afair valuation or other method that is
reasonable in the circumstances.

(c) Except as otherwise provided in subsection (€), the effect of a distribution under
subsection (@) is measured:

(1) In the case of digtribution by purchase, redemption, or other acquisition of a
digributional interest in a limited liability company, as of the date money or other
property istransferred or debt incurred by the company; and

(2) Inall other cases, as of the date the:

()  Didribution is authorized if the payment occurs within one hundred twenty
days after the date of authorization; or

(i)  Paymentismadeif it occurs more than one hundred twenty daysafter the date
of authorization.

(d) A limited liability company's indebtedness to a member incurred by reason of a
digtribution made in accordance with thissection isat parity with the company'sindebtednessto
its general, unsecured creditors.

(e) Indebtednessof alimited liability company, including indebtednessissued in connection
withor aspart of adistribution, isnot considered aliability for purposes of determinationsunder
subsection (@) if itsterms provide that payment of principal and interest are made only if and to

the extent that payment of a distribution to members could then be made under this section. If
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the indebtedness is issued as a digtribution, each payment of principal or interest on the
indebtednessistreated asadistribution, the effect of which ismeasured on the date the payment
IS made.

SECTION 407. (a) Any member of a member-managed company or a member or manager
of a manager-managed company who votes for or assentsto a distribution made in violation of
section 406, the articles of organization, or the operating agreement is personally liable to the
company for the amount of the distribution which exceeds the amount that could have been
distributed without viol ating section 406, the articlesof organi zation, or the operating agreement
if it isestablished that the member or manager did not perform the member's or manager'sduties
in compliance with section 409.

(b) A member of a manager-managed company who knew a distribution was made in
violation of section 406, the articles of organization, or the operating agreement is personally
liable to the company, but only to the extent that the distribution received by the member
exceeded the amount that could have been properly paid under section 406.

(c) A member or manager against whom an action isbrought under this section may implead
inthe action all:

(1) Other membersor managerswho voted for or assented to thedistributioninviolation

of subsection (a) and may compel contribution from them; and

(2) Memberswho recelved adigtribution in violation of subsection (b) and may compel

contribution from the member in the amount received in violation of subsection (b).

(d) A proceeding under this section isbarred unlessit is commenced within two years after
the ditribution.

SECTION 408. (a) A limited liability company shall provide members and their agents and
attorneys access for proper purposes to its records, if any, at the company's principal office or

other reasonable locations specified in the operating agreement. The company shall provide
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former membersand their agents and attorneys accessfor proper purposesto records pertaining
to the period during which they were members. Theright of access providesthe opportunity to
inspect and copy recordsduring ordinary businesshours. The company may imposeareasonable
charge, limited to the costs of labor and material, for copies of records furnished.

(b) A limited liability company shall furnish to a member, and to the legal representative of
a deceased member or member under legal disability:

()  Without demand, information concerning the company'sbus nessor affairsreasonably
required for the proper exercise of the member's rights and performance of the
member's duties under the operating agreement or this Act; and

(2) Ondemand, other information concerning the company's business or affairs, except
to the extent the demand or the information demanded is unreasonable or otherwise
improper under the circumstances.

() A member has the right upon written demand given to the limited liability company to

obtain at the company's expense a copy of any written operating agreement.

SECTION 409. (a) The only fiduciary duties a member owes to a member-managed
company and its other members are the duty of loyalty and the duty of care imposed by
subsections (b) and (c).

(b) A member's duty of loyalty to a member-managed company and its other membersis
limited to the following:

(1) Toaccount tothecompany andto hold astrusteefor it any property, profit, or benefit
derived by the member in the conduct or winding up of the company's business or
derived from a use by the member of the company's property, including the
appropriation of a company's opportunity;

(2) To refrain from dealing with the company in the conduct or winding up of the

company's business as or on behalf of a party having an interest adverse to the
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company; and

(3) Torefrainfromcompeting withthe company inthe conduct of the company'sbusiness

before the dissolution of the company.

() A member'sduty of care to a member-managed company and its other membersin the
conduct of and winding up of the company's businessis limited to refraining from engaging in
grossy negligent or reckless conduct, intentional misconduct, or a knowing violation of law.

(d) A member shall discharge the duties to a member-managed company and its other
members under this Act or under the operating agreement and exercise any rights consistently
with the obligation of good faith and fair dealing.

(e) A member of a member-managed company does not violate a duty or obligation under
this Act or under the operating agreement merely because the member's conduct furthers the
member's own interest.

(f) A member of a member-managed company may lend money to and transact other
bus ness with the company. As to each loan or transaction, the rights and obligations of the
member are the same asthose of a person who isnot amember, subject to other applicable law.

(9) Thissectionappliesto apersonwinding up thelimited liability company'sbusinessasthe
personal or legal representative of the last surviving member as if the person were a member.

(h) In a manager-managed company:

(1)) A member who isnot also amanager owes no dutiesto the company or to the other

members solely by reason of being a member;

(2) A manager is hed to the same standards of conduct prescribed for members in

subsections (b) through (f);

(3 A member who pursuant to the operating agreement exercises some or all of the

rightsof amanager in the management and conduct of the company'sbusinessisheld

to the standards of conduct in subsections (b) through (f) to the extent that the
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member exercises the managerial authority vested in a manager by this Act; and

(4) A manager is relieved of liability imposed by law for violation of the standards
prescribed by subsections (b) through (f) to the extent of the managerial authority
delegated to the members by the operating agreement.

SECTION 410. (a) A member may maintain an action againgt a limited liability company
or another member for legal or equitable rdief, with or without an accounting as to the
company's business, to enforce:

(1) The member'srights under the operating agreement;

(2) Themember'srights under this Act; and

(3) Therights and otherwise protect the interests of the member, including rights and

interests arising independently of the member's relationship to the company.

(b) The accrual, and any time limited for the assertion, of a right of action for a remedy
under this section is governed by other law. A right to an accounting upon a dissolution and
winding up does not revive a claim barred by law.

SECTION 501. (&) A member is not a co-owner of, and has no transferable interest in,
property of alimited liability company.

(b) A digributional interest in alimited liability company is personal property and, subject
to sections 502 and 503, may be transferred in whole or in part.

(c) An operating agreement may provide that a distributional interest may be evidenced by
a certificate of the interest issued by the limited liability company and, subject to section 503,
may also provide for the transfer of any interest represented by the certificate.

SECTION 502. A transfer of a distributional interest does not entitle the transferee to
become or to exercise any rights of amember. A transfer entitlesthetransfereeto receive, to the
extent transferred, only the distributions to which the transferor would be entitled.

SECTION 503. (a) A transferee of a distributional interest may become a member of a
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limited liability company if and to the extent that the transferor givesthe transferee theright in
accordance with authority described in the operating agreement or all other members consent.

(b) A transferee who has become a member, to the extent transferred, has the rights and
powers, and is subject to the restrictions and liabilities, of a member under the operating
agreement of alimited liability company and thisAct. A transferee who becomes amember also
isliablefor the transferor member's obligationsto make contributions under section 402 and for
obligationsunder section 407 to return unlawful distributions, but the transfereeisnot obligated
for the transferor member's liabilities unknown to the transferee at the time the transferee
becomes a member.

(c) Whether or not a transferee of a digtributional interest becomes a member under
subsection (a), the transferor isnot released from liability to the limited liability company under
the operating agreement or this Act.

(d) A transferee who does not become a member is not entitled to participate in the
management or conduct of thelimited liability company'sbusiness, require accessto information
concerning the company's transactions, or inspect or copy any of the company's records.

(e) A transferee who does not become a member is entitled to:

(1) Receve, inaccordance with the transfer, distributionsto which the transferor would

otherwise be entitled;

(2) Receve, upon dissolution and winding up of the limited liability company's business:

(i)  Inaccordance with the transfer, the net amount otherwise distributable to the
transferor;

(i) A statement of account only from the date of the latest statement of account
agreed to by all the members,

(3)  Seek under section 801(a)(5) ajudicia determination that it is equitable to dissolve

and wind up the company's business.
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(f) A limited liability company need not give effect to a transfer until it has notice of the
transfer.

SECTION 504. (a) On application by ajudgment creditor of a member of alimited liability
company or of a member's transferee, a court having jurisdiction may charge the distributional
interest of the judgment debtor to satisfy the judgment. The court may appoint areceiver of the
share of the digtributions due or to become due to the judgment debtor and make all other
orders, directions, accounts, and inquiries the judgment debtor might have made or which the
circumstances may require to give effect to the charging order.

(b) A charging order congtitutes a lien on the judgment debtor's distributional interest. The
court may order aforeclosure of alien on adistributional interest subject to the charging order
at any time. A purchaser at the foreclosure sale has the rights of a transferee.

(c) At any time before foreclosure, a distributional interest in a limited liability company
which is charged may be redeemed:

(1)) By thejudgment debtor;

(2)  With property other than the company's property, by one or more of the other

members; or

(3)  With the company's property, but only if permitted by the operating agreement.

(d) This Act does not affect a member's right under exemption laws with respect to the
member's digtributional interest in alimited liability company.

(e) This section provides the exclusive remedy by which a judgment creditor of a member
or atransferee may satisfy a judgment out of the judgment debtor's distributional interest in a
limited liability company.

SECTION 601. A member is dissociated from a limited liability company upon the
occurrence of any of the following events:

(1) Thecompany's having notice of the member'sexpresswill to withdraw upon the date
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of notice or on a later date specified by the member;

An event agreed to in the operating agreement as causing the member's dissociation;

Upon transfer of all of a member's distributional interest, other than a transfer for

security purposesor acourt order charging the member'sdistributional interest which

has not been foreclosed:;

The member's expulsion pursuant to the operating agreement;

The member's expulsion by unanimous vote of the other membersiif:

(i)
(if)

(iii)

(iv)

It isunlawful to carry on the company's business with the member;

There has been a trandfer of substantially all of the member's distributional
interest, other than a transfer for security purposes or a court order charging
the member's distributional interest which has not been foreclosed,

Within ninety days after the company notifies a corporate member that it will
be expelled becauseit hasfiled a certificate of dissolution or the equivalent, its
charter has been revoked, or itsright to conduct business has been suspended
by the jurisdiction of itsincorporation, the member failsto obtain arevocation
of the certificate of dissolution or a reinstatement of its charter or itsright to
conduct business; or

A partnership or alimited liability company that isamember hasbeen dissolved

and its businessis being wound up;

On application by the company or another member, the member'sexpulson by judicia

determination because the member:

(i)

(if)

Engaged in wrongful conduct that adversely and materially affected the
company's business;
Willfully or persstently committed a material breach of the operating

agreement or of a duty owed to the company or the other members under
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section 409; or

(i)  Engaged in conduct relating to the company's business which makes it not
reasonably practicable to carry on the business with the member;

The member's:

() Becoming a debtor in bankruptcy;

(i)  Executing an assgnment for the benefit of creditors,

(i)  Seeking, consenting to, or acquiescing in the appointment of a trustee,
receiver, or liquidator of the member or of al or subgtantially all of the
member's property; or

(iv)  Failing, within ninety days after the appointment, to havevacated or stayed the
appointment of a trustee, receiver, or liquidator of the member or of all or
subgtantially al of the member's property obtained without the member's
consent or acquiescence, or failing within ninety days after the expiration of a
stay to have the appointment vacated;

In the case of a member who isan individual:

(i)  Themember's death;,

(i)  The appointment of a guardian or general conservator for the member; or

(i) A judicial determination that the member has otherwise become incapable of
performing the member's duties under the operating agreement;

In the case of a member that isatrust or isacting as a member by virtue of being a

trustee of atrust, distribution of the trust's entire rightsto receive distributions from

the company, but not merely by reason of the substitution of a successor trustee;

In the case of a member that is an estate or is acting as a member by virtue of being

a personal representative of an estate, distribution of the estate's entire rights to

receive distributionsfrom the company, but not merely the substitution of asuccessor
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personal representative; or

(11) Termination of the existence of a member if the member isnot an individual, estate,

or trust other than a business trust.

SECTION 602. (a) Unless otherwise provided in the operating agreement, a member has
the power to dissociate from alimited liability company at any time, rightfully or wrongfully, by
express will pursuant to section 601(1).

(b) If the operating agreement has not eliminated a member's power to dissociate, the
member's dissociation from a limited liability company iswrongful only if:

(1) Itisinbreach of an express provision of the agreement; or

(2) Beforethe expiration of the term specified in the articles of organization if any:

(i)  Themember withdraws by express will;

(i)  Themember isexpeled by judicial determination under section 601(6);

(iii)  The member is dissociated by becoming a debtor in bankruptcy; or

(iv)  Inthe case of a member who isnot an individual, trust other than a business
trust, or estate, the member is expelled or otherwise dissociated because it
willfully dissolved or terminated its existence.

(c¢) A member who wrongfully dissociates from a limited liability company is liable to the
company and to the other members for damages caused by the dissociation. The liability isin
addition to any other obligation of the member to the company or to the other members.

SECTION 603. (a) A limited liability company does not dissolve and wind up its business
asresult of a member’s dissociation.

(b) Upon a member's dissociation from a limited liability company:

(1)) Themember'sright to participate in the management and conduct of the company's

business terminates, except as otherwise provided in section 803, and the member

ceases to be a member and is treated the same as a transferee of a member;
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(2) Themember's duty of loyalty under section 409(b)(3) terminates,; and

(3 Themember'sduty of loyalty under section 409(b)(1) and (2) and duty of care under
section 409(c) continue only with regard to matters arisng and events occurring
before the member's dissociation.

SECTION 604. For two yearsafter amember dissociates without the dissociation resulting
inadissolution and winding up of alimited liability company's busi ness, the company, including
asurviving company under Article 9, isbound by an act of the dissociated member which would
have bound the company under section 301 before dissociation only if at thetime of entering into
the transaction the other party:

(1) Reasonably believed that the dissociated member was then a member;

(2) Did not have notice of the member's dissociation; and

(3) Isnot deemed to have had notice under section 605.

SECTION 605. (a) A dissociated member or alimited liability company may fileintheoffice
of the secretary of state a statement of dissociation stating the name of the company and that the
member isdissociated from the company. If the statement i sfiled by adissociated member acopy
of the statement must also be delivered to the company by the dissociated member.

(b) For the purposes of sections 301 and 604, a person not a member is deemed to have
notice of the dissociation ninety days after the statement of dissociation isfiled.

SECTION 801. (a) A limited liability company isdissolved, and itsbusiness must be wound
up, upon the occurrence of any of the following events:

() Anevent specified in the operating agreement;

(2) Consent of the number or percentage of members specified in the operating

agreement;

(3 An event that makes it unlawful for all or substantially all of the business of the

company to be continued, but any cure of illegality within ninety days after notice to
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the company of the event is effective retroactively to the date of the event for
purposes of this section;

(4)  Onapplication by amember or adissociated member, upon entry of ajudicial decree

that:

(i)  Theeconomic purpose of the company islikdy to be unreasonably frustrated;

(i)  Another member has engaged in conduct relating to the company's business
that makes it not reasonably practicable to carry on the company's business
with that member;

(ii))  Itisnot otherwise reasonably practicable to carry on the company's business
inconformity with the articles of organization and the operating agreement; or

(iv)  The managers or members in control of the company have acted, are acting,
or will act in a manner that is illegal, oppressive, fraudulent, or unfairly
prejudicial to the petitioner; or

(5) Onapplication by a transferee of a member'sinterest, ajudicial determination that it

is equitable to wind up the company's business after the expiration of a specified
duration or event, if the company wasfor aspecified duration at the timethe applicant
becameatransferee by member dissociation, transfer, or entry of acharging order that
gaveriseto the transfer.

SECTION 802. (a) Subject to subsection (b), a limited liability company continues after
dissolution only for the purpose of winding up its business.

(b) At any time after the dissolution of a limited liability company and before the winding
up of its business is completed, the members may unanimoudy waive the right to have the
company's business wound up and the company terminated. In that case:

(1) Thelimited ligbility company resumes carrying on its business as if dissolution had

never occurred and any liability incurred by the company or a member after the
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dissolution and before the waiver is determined as if the dissolution had never
occurred; and

(2) Therightsof athird party accruing asaresult of the dissolution, under section 804(a),

or arigng out of conduct in reliance on the dissolution before the third party knew or
received a notification of the waiver are not adversaly affected.

SECTION 803. (a) After dissolution, a member who has not wrongfully dissociated may
participateinwinding up alimitedliability company'sbusi ness, but on application of any member,
member'slegal representative, or transferee, the circuit court, for good cause shown, may order
judicial supervison of the winding up.

(b) A legal representative of the last surviving member may wind up a limited liability
company's business.

(c) A personwinding up alimited liability company's business may preserve the company's
businessor property asagoing concern for areasonabletime, prosecute and defend actionsand
proceedings, whether civil, criminal, or adminigtrative, settle and close the company's business,
dispose of and transfer the company'sproperty, discharge the company'sliabilities, distributethe
assets of the company pursuant to section 806, settle disputes by mediation or arbitration, and
perform other necessary acts.

SECTION 804. (a) A limited liability company isbound by amember'sor manager'sact after
dissolution that:

() Isappropriate for winding up the company's business; or

(2) Would have bound the company under section 301 before dissolution, if the other

party to the transaction did not have notice of the dissolution.

(b) A member or manager who, with knowledge of thedissolution, subjectsalimited liability
company to liability by an act that is not appropriate for winding up the company's businessis

liable to the company for any damage caused to the company arising from the liability.
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SECTION 805. (a) Atany timeafter dissolution and winding up, alimited liability company
may terminate its existence by filing with the secretary of state articles of termination sating:

() Thename of the company;

(2) Thedate of the dissolution; and

(3) That the company's business has been wound up and the legal existence of the

company has been terminated.

(b) Theexistence of alimited liability company is terminated upon the filing of the articles
of termination, or upon a later effective date, if specified in the articles of termination.

SECTION 806. (a) Inwinding up alimited liability company's business, the assets of the
company must be applied to discharge its obligations to creditors, including members who are
creditors. Any surplusmust be applied to pay in money the net amount distributableto members
in accordance with their right to distributions under subsection (b).

(b) Each member is entitled to a distribution upon the winding up of the limited liability
company's business consisting of a return of all contributions which have not previoudy been
returned and a distribution of any remainder in equal shares.

SECTION 807. (a) A dissolved limited liability company may dispose of the known claims
againgt it by following the procedure described in this section.

(b) A dissolved limited liability company shall notify its known claimants in writing of the
dissolution. The notice must:

(1)  Specify the information required to be included in a claim;

(2) Provide amailing address where the claim isto be sent;

(3) State the deadline for receipt of the claim, which may not be less than one hundred

twenty days after the date the written notice is received by the claimant; and

(4) Statethat the claim will be barred if not received by the deadline.

(c) A clam againg a dissolved limited liability company is barred if the requirements of
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subsection (b) are met, and:

(1) Theclamisnot received by the specified deadline; or

(2) Inthecase of aclaim that istimely received but regjected by the dissolved company,
the claimant does not commence a proceeding to enforce the clamwithin ninety days
after the receipt of the notice of the regjection.

(d) For purposesof thissection, claim doesnot include a contingent liability or aclaim based

on an event occurring after the effective date of dissolution.

SECTION 808. (@) A disolved limited liability company may publish notice of its
dissolution and request personshaving claimsagai nst the company to present theminaccordance
with the notice.

(b) The notice mugt:

(1) Bepublishedat least onceinanewspaper of general circulationinthe county inwhich
the dissolved limited liability company's principal officeislocated or, if nonein this
date, in which itsregistered office is or was last located,

(2) Describe the information required to be contained in a claim and provide a mailing
address where the claim isto be sent; and

(3) Statethat aclaim againg the limited liability company is barred unless a proceeding
to enforce the claim is commenced within five years after publication of the notice.

(c) If adissolved limited liability company publishes a noticein accordance with subsection
(b), the claim of each of the following claimants is barred unless the claimant commences a
proceeding to enforce the claim against the dissolved company within five years after the
publication date of the notice:

(1) A claimant who did not receive written notice under section 807;

(2) A claimant whose claim was timely sent to the dissolved company but not acted on;

and
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(3 A clamant whose claim is contingent or based on an event occurring after the

effective date of dissolution.

(d) A claim not barred under this section may be enforced:

(1) Againg the dissolved limited liability company, to the extent of its undistributed

assets; or

(2) If the assets have been distributed in liquidation, againgt a member of the dissolved

company to the extent of the member's proportionate share of the claim or the
company's assets distributed to the member in liquidation, whichever isless, but a
member's total liability for all claims under this section may not exceed the total
amount of assets distributed to the member.

SECTION 809. The secretary of state may commence a proceeding to dissolve a limited
liability company adminigtratively if the company does not:

(1) Pay any fees, taxes, or penalties imposed by this Act or other law within sixty days

after they are due; or

(2) Ddiveritsannual report to the secretary of state within sixty days after it is due.

SECTION 810. (a) If the secretary of state determines that a ground exists for
adminigratively dissolving alimited liability company, the secretary of state shall enter arecord
of the determination and serve the company with a copy of the record.

(b) If the company does not correct each ground for dissolution or demonstrate to the
reasonabl e satisfaction of the secretary of state that each ground determined by the secretary of
state does not exist within sixty days after service of the notice, the secretary of state shall
adminigratively dissolve the company by signing acertification of the dissolution that recitesthe
ground for dissolution and its effective date. The secretary of state shall file the original of the
certificate and serve the company with a copy of the certificate.

(c) A company adminigtratively dissolved continues its existence but may carry on only
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business necessary to wind up and liquidate its business and affairs under section 802 and to
notify claimants under sections 807 and 808.

(d) Theadministrativedissolution of acompany doesnot terminate the authority of itsagent
for service of process.

SECTION 811. (a) A limited liability company administratively dissolved may apply to the
secretary of state for reinstatement after the effective date of dissolution. The application must:

(1) Recite the name of the company and the effective date of its adminigtrative

dissolution;

(2) Statethat the ground for dissolution either did not exist or have been diminated;

(3) Statethat the company's name satisfies the requirements of section 105; and

(4) Contain acertificate from the appropriate state authority reciting that al taxes owed

by the company have been paid.

(b) If thesecretary of state determinesthat the application containstheinformation required
by subsection (a) and that the information is correct, the secretary of state shall cancel the
certificate of dissolution and prepare a certificate of reinstatement that recitesthisdetermination
and the effective date of reinstatement, filethe original of the certificate, and serve the company
with a copy of the certificate.

(c) Whenreinstatement iseffective, it relatesback to and takes effect asof the effective date
of theadministrative dissol ution and the company may resumeitsbus nessasif theadministrative
dissolution had never occurred.

SECTION 812. (a) If the secretary of state deniesalimited liability company's application
for reinstatement following adminigtrative dissolution, the secretary of state shall serve the
company with a record that explains the reason or reasons for denial.

(b) The company may appeal the denial of reinstatement to the state circuit court within

thirty days after service of the notice of denial isperfected. The company appeals by petitioning
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the court to set asde the dissolution and attaching to the petition copies of the secretary of

state's certificate of dissolution, the company's application for reinstatement, and the secretary

of state's notice of denial.

(c) Thecourt may summarily order the secretary of stateto reingtate the dissolved company

or may take other action the court considers appropriate.

(d) The court'sfinal decison may be appealed as in other civil proceedings.

SECTION 901. Termsusad in this article;

(1)

(2)

3)
(4)

(5)
(6)

(7)

(8)

"Corporation” means a corporation under State Dakota Business Act, a predecessor
law, or comparable law of another jurisdiction;

"General partner”" meansa partner in a partnership and a general partner inalimited
partnership;

"Limited partner" means a limited partner in alimited partnership;

"Limited partnership” means a limited partnership created under chapter 48-7, a
predecessor law, or comparable law of another jurisdiction;

"Partner” includes a general partner and a limited partner;

"Partnership" means a general partnership under chapters 48-1 to 48-5, inclusive, a
predecessor law, or comparable law of another jurisdiction;

"Partnership agreement” means an agreement among the partners concerning the
partnership or limited partnership;

"Shareholder" means a shareholder in a corporation.

SECTION 902. (a) A partnership or limited partnership may be converted to a limited

liability company pursuant to this section.

(b) Theterms and conditions of a conversion of a partnership or limited partnership to a

limited liability company must be approved by dl of the partners or by a number or percentage

of the partners required for conversion in the partnership agreement.
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(c) An agreement of converson must set forth the terms and conditions of the conversion
of the interests of partners of apartnership or of alimited partnership, as the case may be, into
interestsin the converted limited liability company or the cash or other consideration to be paid
or delivered as a result of the conversion of the interests of the partners, or a combination
thereof.

(d) After a conversion is approved under subsection (b), the partnership or limited
partnership shall filearticles of organization in the Office of the Secretary of State which satisfy
the requirements of section 203 and contain:

(1) A statement that the partnership or limited partnership was converted to a limited

liability company from a partnership or limited partnership, as the case may be;

(2) Itsformer name;

(3) A satement of the number of votes cast by the partners entitled to vote for and
againg the converson and, if the vote is less than unanimous, the number or
percentage required to approve the conversion under subsection (b); and

(4) In the case of a limited partnership, a statement that the certificate of limited
partnership isto be canceled as of the date the conversion took effect.

(e) Inthecaseof alimited partnership, thefiling of articlesof organization under subsection

(d) cancelsits certificate of limited partnership as of the date the conversion took effect.

(f) A conversion takes effect when the articles of organization arefiled in the Office of the
Secretary of State or at any later date specified in the articles of organization.

(9) A general partner who becomes a member of a limited liability company as a result of
aconversion remainsliable as a partner for an obligation incurred by the partnership or limited
partnership before the conversion takes effect.

(h) A general partner'sliability for al obligations of the limited liability company incurred

after the conversion takes effect is that of a member of the company. A limited partner who
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becomesamember asaresult of aconversion remainsliableonly to the extent thelimited partner

wasliablefor anobligationincurred by thelimited partnership before the conversion takes effect.

SECTION 903. (a) A partnership or limited partnership that has been converted pursuant

to thisarticleisfor all purposes the same entity that existed before the conversion.

(b) When a conversion takes effect:

(1)

(2)

3)

(4)

(5)

All property owned by the converting partnership or limited partnership vestsin the
limited liability company;

All debts, liabilities, and other obligations of the converting partnership or limited
partnership continue as obligations of the limited liability company;

An action or proceeding pending by or againg the converting partnership or limited
partnership may be continued asif the conversion had not occurred;

Except as prohibited by other law, al of the rights, privileges, immunities, powers,
and purposes of the converting partnership or limited partnership vest in the limited
liability company; and

Except as otherwise provided in the agreement of conversion under section 902(c),
all of the partners of the converting partnership continue as members of the limited

liability company.

SECTION 904. (a) Pursuant to a plan of merger approved under subsection (c), a limited

liability company may be merged with or into one or more limited liability companies, foreign

limitedliability companies, corporations, foreign corporations, partnerships, foreign partnerships,

limited partnerships, foreign limited partnerships, or other domestic or foreign entities.

(b) A plan of merger must set forth:

(1)
(2)
3)

The name of each entity that is a party to the merger;
The name of the surviving entity into which the other entities will merge;

The type of organization of the surviving entity;
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(4) Thetermsand conditions of the merger;

(5) The manner and basis for converting the interests of each party to the merger into
interests or obligations of the surviving entity, or into money or other property in
whole or in part; and

(6) The street address of the surviving entity's principal place of business.

(c) A plan of merger must be approved:

() Inthecaseof alimited liability company that is a party to the merger, by all of the
members or by a number or percentage of members specified in the operating
agreement;

(2) Inthecaseof aforeign limited liability company that isa party to the merger, by the
vote required for approval of amerger by the law of the state or foreign jurisdiction
in which the foreign limited liability company is organized,

(3) Inthe case of a partnership or domestic limited partnership that is a party to the
merger, by the vote required for approval of a conversion under section 902(b); and

(4) Inthecaseof any other entitiesthat are partiesto the merger, by the vote required for
approval of a merger by the law of this state or of the state or foreign jurisdiction in
which the entity is organized and, in the absence of such a requirement, by al the
owners of interestsin the entity.

(d) After aplan of merger isapproved and before the merger takes effect, the plan may be

amended or abandoned as provided in the plan.

(e) The merger is effective upon the filing of the articles of merger with the secretary of

state, or at such later date as the articles may provide.

SECTION 905. (a) After approval of the plan of merger under section 904(c), unless the

merger is abandoned under section 904(d), articles of merger must be signed on behalf of each

limited liability company and other entity that is a party to the merger and delivered to the
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secretary of state for filing. The articles must set forth:

(1)

(2)

3)

(4)

(5)
(6)

(7)

(8)

Thename and jurisdiction of formation or organization of each of the limited liability
companies and other entities that are parties to the merger;

For each limited liability company that isto merge, the dateitsarticles of organization
were filed with the secretary of date;

That aplan of merger has been approved and signed by each limited liability company
and other entity that isto merge;

The name and address of the surviving limited liability company or other surviving
entity;

The effective date of the merger;

If alimited liability company is the surviving entity, such changesin its articles of
organization as are necessary by reason of the merger;

If aparty to a merger isaforeign limited liability company, the jurisdiction and date
of filing of itsinitial articles of organization and the date when its application for
authority wasfiled by the secretary of state or, if an application has not been filed, a
statement to that effect; and

If the surviving entity is not a limited liability company, an agreement that the
surviving entity may be served with process in this state and is subject to liability in
any action or proceeding for the enforcement of any liability or obligation of any
limited liability company previoudy subject to suit inthisstate which isto merge, and
for the enforcement, as provided in this Act, of the right of members of any limited

liability company to receive payment for their interest againgt the surviving entity.

(b) If aforeign limited liability company is the surviving entity of a merger, it may not do

businessin this state until an application for that authority isfiled with the secretary of state.

(c) Thesurviving limited liability company or other entity shall furnish a copy of the plan of
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merger, on request and without cost, to any member of any limited liability company or any

person holding an interest in any other entity that isto merge.

(d) Articlesof merger operate asan amendment to the limited liability company's articles of

organization.

SECTION 906. (a) When a merger takes effect:

(1)

(2)

3)

(4)

(5)

Theseparate existenceof each limited liability company and other entity that isaparty
to the merger, other than the surviving entity, terminates;

All property owned by each of the limited liability companies and other entities that
are party to the merger vestsin the surviving entity;

All debts, liabilities, and other obligations of each limited liability company and other
entity that is party to the merger become the obligations of the surviving entity;

An action or proceeding pending by or against a limited liability company or other
party to amerger may be continued asif the merger had not occurred or the surviving
entity may be substituted as a party to the action or proceeding; and

Except as prohibited by other law, al therights, privileges, immunities, powers, and
purposes of every limited liability company and other entity that isa party to amerger

vest in the surviving entity.

(b) The secretary of state is an agent for service of processin an action or proceeding

againg the surviving foreign entity to enforce an obligation of any party to a merger if the

surviving foreign entity failsto appoint or maintain aregistered agent designated for service of

processinthisstate or the agent for serviceof process cannot with reasonablediligencebefound

at the registered office. Upon receipt of process, the secretary of state shall send a copy of the

process by registered or certified mail, return receipt requested, to the surviving entity at the

addressset forthinthe articlesof merger. Serviceiseffected under thissubsection at the earliest

of:
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(1) Thedate the company receives the process, notice, or demand,;

(2) Thedate shown on thereturn receipt, if signed on behalf of the company; or

(3) Fivedaysafter itsdepodit in the mail, if mailed postpaid and correctly addressed.

(c) A member of the surviving limited liability company isliablefor all obligations of a party
to the merger for which the member was personally liable before the merger.

(d) Unlessotherwiseagreed, amerger of alimited liability company that isnot the surviving
entity inthe merger does not require the limited liability company to wind up its business under
this Act or pay itsliabilities and distribute its assets pursuant to this Act.

(e) Articles of merger serve as articles of dissolution for alimited liability company that is
not the surviving entity in the merger.

SECTION 907. This article does not preclude an entity from being converted or merged
under other law.

SECTION 1001. (a) Thelawsof the stateor other jurisdiction under which aforeignlimited
liability company is organized govern its organization and internal affairs and the liability of its
managers, members, and their transferees.

(b) A foreignlimited liability company may not be denied a certificate of authority by reason
of any difference between the laws of another jurisdiction under which the foreign company is
organized and the laws of this ate.

(c) A certificate of authority doesnot authorizeaforeign limited liability company to engage
in any business or exercise any power that a limited liability company may not engage in or
exercise in this sate.

SECTION 1002. (a) A foreign limited liability company may apply for a certificate of
authority to transact business in this state by ddlivering an application to the secretary of state
for filing. The application must set forth:

(1) Thename of the foreign company or, if its nameisunavailablefor usein this state, a



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

(2)
3)
(4)
(5)
(6)

(7)

(8)

-47 - SB 218

name that satisfies the requirements of section 1005;

The name of the state or country under whose law it is organized,

The Street address of its principal office;

The address of itsinitial designated office in this state;

The name and street address of itsinitial agent for service of processin this sate;
Whether the duration of the company isfor a specified term and, if so, the period
specified;

Whether the company is manager-managed, and, if so, the name and address of each
initial manager; and

Whether the members of the company are to be liable for its debts and obligations

under a provison smilar to section 303(c).

(b) A foreign limited liability company shall deliver with the completed application a

certificate of existence or arecord of amilar import authenticated by the secretary of state or

other official having custody of company records in the state or country under whose law it is

organized together with the annual report required by section 211, the feesrequired by section

212, and all other fees.

SECTION 1003. (a) Activitiesof aforeign limited liability company that do not congtitute

transacting businessin this state within the meaning of this article include:

(1)
(2)

3)
(4)

Maintaining, defending, or settling an action or proceeding;

Holding meetings of its members or managers or carrying on any other activity
concerning itsinternal affairs,

Maintaining bank accounts;

Maintaining offices or agencies for the transfer, exchange, and registration of the
foreign company'sown securitiesor maintaining trustees or depositorieswith respect

to those securities;
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(5) Sdling through independent contractors;

(6) Soaliciting or obtaining orders, whether by mail or through employees or agents or
otherwise, if the orders require acceptance outside this state before they become
contracts;

(7)  Creating or acquiringindebtedness, mortgages, or security interestsinreal or personal
property;

(8)  Securing or collecting debts or enforcing mortgages or other security interests in
property securing the debts, and holding, protecting, and maintaining property so
acquired;

(99 Conducting anisolated transaction that iscompleted within 30 daysand isnot onein
the course of smilar transactions of alike manner; and

(10) Transacting business in interstate commerce.

(b) For purposesof thisarticle, theownershipinthisstate of income-producing real property
or tangible personal property, other than property excluded under subsection (a), constitutes
transacting business in this sate.

(c) Thissection does not apply in determining the contacts or activities that may subject a
foreign limited liability company to service of process, taxation, or regulation under any other
law of this state.

SECTION 1004. Unlessthe secretary of state determinesthat an application for acertificate
of authority failsto comply as to form with the filing requirements of this Act, the secretary of
state, upon payment of al filing fees, shall file the application and send areceipt for it and the
feesto the limited liability company or its representative.

SECTION 1005. (a) If the name of aforeign limited liability company does not satisfy the
requirements of section 105, the company, to obtain or maintain a certificate of authority to

transact busness in this state, must use a fictitious name to transact businessin this state if its
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real nameisunavailableand it deliversto the secretary of state for filing acopy of theresolution
of its managers, in the case of a manager-managed company, or of its members, in the case of
a member-managed company, adopting the fictitious name.

(b) Except as authorized by subsections (c) and (d), the name, including a fictitious name
to be used to transact business in this state, of a foreign limited liability company must be
distinguishable upon the records of the secretary of state from:

() The name of any corporation, limited partnership, or company incorporated,

organized, or authorized to transact businessin this state;

(2) A namereserved or registered under section 106 or 107; and

(3) Thefictitiousnameof another foreign limited liability company authorized to transact
businessin this state.

(c) A foreign limited liability company may apply to the secretary of state for authority to
useinthisstate anamethat isnot distinguishable upon the records of the secretary of state from
aname described in subsection (b). The secretary of state shall authorize use of the nameapplied
for if:

(1) The present user, registrant, or owner of a reserved name consents to the usein a
record and submits an undertaking in form satisfactory to the secretary of state to
changeitsnameto anamethat isdistinguishable upon the records of the secretary of
gate from the name of the foreign applying limited liability company; or

(2) Theapplicant deliversto the secretary of state a certified copy of afinal judgment of
a court establishing the applicant's right to use the name applied for in this state.

(d) A foreignlimited liability company may usein thisstate the name, including thefictitious

name, of another domestic or foreign entity that is used in this state if the other entity is

incorporated, organized, or authorized to transact busnessin this state and the foreign limited

liability company:
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(1) Hasmerged with the other entity;

(2) Hasbheen formed by reorganization of the other entity; or

(3) Hasacquired all or subgtantially al of the assets, including the name, of the other

entity.

(e) If aforeignlimited liability company authorized to transact bus nessin this state changes
itsnameto onethat does not satisfy the requirements of section 105, it may not transact business
in this state under the name as changed until it adopts a name satisfying the requirements of
section 105 and obtains an amended certificate of authority.

SECTION 1006. (a) A certificate of authority of a foreign limited liability company to
transact businessin this state may be revoked by the secretary of state in the manner provided
in subsection (b) if:

() Thecompany failsto:

(i)  Pay any fees, taxes, and penalties owed to this state;

(i)  Ddiver itsannual report required under section 211 to the secretary of state
within sixty days after it is due

(i)  Appoint and maintainan agent for serviceof processasrequired by thisarticle;
or

(iv) Fileastatement of a change in the name or business address of the agent as
required by this article; or

(2) A misrepresentation has been made of any material matter in any application, report,

affidavit, or other record submitted by the company pursuant to this article.

(b) The secretary of state may not revoke a certificate of authority of a foreign limited
liability company unless the secretary of state sends the company notice of the revocation, at
least Sxty daysbeforeitseffectivedate, by arecord addressed to itsregistered agent for service

of process in this state, or if the company failsto appoint and maintain a proper agent in this
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state, addressed to the registered office required to be maintained by section 108. The notice
must specify the cause for the revocation of the certificate of authority. The authority of the
company to transact business in this state ceases on the effective date of the revocation unless
the foreign limited liability company cures the failure before that date.

SECTION 1007. A foreign limited liability company may cancel its authority to transact
busnessinthisstate by filing in the Office of the Secretary of State a certificate of cancellation.
Cancellation does not terminate the authority of the secretary of state to accept service of
process on the company for clams for relief arisng out of the transactions of businessin this
state.

SECTION 1008. (a) A foreign limited liability company transacting business in this state
may not maintain an action or proceeding in this state unlessit has a certificate of authority to
transact businessin this state.

(b) Thefailure of aforeign limited liability company to have a certificate of authority to
transact businessin this state does not impair the validity of a contract or act of the company or
prevent theforeign limited liability company from defending an action or proceeding inthisstate.

(c) Limitations on personal liability of managers, members, and their transferees are not
waived solely by transacting businessin this state without a certificate of authority.

(d) If aforeign limited liability company transacts businessin this state without a certificate
of authority, it appoints the secretary of state asits agent for service of process for claims for
relief arisng out of the transaction of businessin this ftate.

SECTION 1009. The attorney general may maintain an action to restrain a foreign limited
liability company from transacting businessin this state in violation of this article.

SECTION 1101. A member of alimited liability company may maintain an actionintheright
of the company if the membersor managers having authority to do so haverefused to commence

the action or an effort to cause those members or managersto commence the actionisnot likely
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to succeed.

SECTION 1102. In aderivative action for alimited liability company, the plaintiff must be
a member of the company when the action is commenced; and:

(1)) Must have been a member at the time of the transaction of which the plaintiff

complains, or

(2) Theplaintiff'sstatus asamember must have devol ved upon the plaintiff by operation

of law or pursuant to the terms of the operating agreement from a person who was
amember at the time of the transaction.

SECTION 1103. In aderivative action for a limited liability company, the complaint must
set forth with particularity the effort of the plaintiff to secureinitiation of the action by a member
or manager or the reasons for not making the effort.

SECTION 1104. If aderivative action for alimited liability company issuccessful, inwhole
or in part, or if anything is received by the plaintiff as aresult of ajudgment, compromise, or
settlement of an action or claim, the court may award the plaintiff reasonabl e expenses, including
reasonabl e attorney's fees, and shall direct the plaintiff to remit to the limited liability company
the remainder of the proceeds received.

SECTION 1201. This Act shall be applied and construed to effectuate its general purpose
to make uniform the law with respect to the subject of this Act among states enacting it.

SECTION 1202. ThisAct may be cited asthe South Dakota Limited Liability Company Act.

SECTION 1204. Whereas, thisAct isnecessary for the support of the state government and
itsexisting public ingtitutions, an emergency is hereby declared to exist, and this Act shall bein
full force and effect from and after its passage and approval.

SECTION 1205. (a) Before January 1, 1999, this Act governs only a limited liability
company organized:

(1) After the effective date of this Act, unlessthe company is continuing the bus ness of
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adisolved limited liability company.;

(2) Beforethe effective date of this Act, which elects, as provided by subsection (c), to

be governed by this Act.

(b) Before January 1, 2004, alimited liability company existing before the effective date of
this Act may voluntarily elect, in the manner provided in its operating agreement or by law for
amending the operating agreement, to be governed by this Act.

() On and after January 1, 2004, this Act governs all limited liability companies.

SECTION 1206. The secretary of state may charge the following fees:

(@) For amending or restating the articles of organization in the case of a domestic limited
liability company or amending the registration in the case of aforeign limited liability company,
afiling fee of ten dollars,

(b) For filing articles of termination, ten dollars,

(c) For filing articles of merger, ten dallars;

(d) For filing a statement of dissociation, ten dollars;

(e) For filing an application to reserve a name, fifteen dollars;

(f) For issuing a certificate of existence, ten dollars,

(g) For filing an application for registration of name, one dollar for each month, or fraction
thereof, between the date of filing such application and December thirty-first of the calendar year
in which such application isfiled,

(h) For filinganannual renewal of registration, alimited liability company which hasin effect
aregistration of its name, may renew such registration from year to year by annually filing an
application for renewal setting forth the facts required to be set forth in an original application
for registration and a certificate of good standing asrequired for the original registration and by
paying afee of ten dollars. A renewal application may befiled between the first day of October

and the thirty-first day of December in each year, and shall extend the registration for the
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following year;

() For acting as agent for service of process the secretary of state shall charge and collect

at the time of such service five dollars which may be recoverable as taxable costs by the party

to the suit or action causing the service to be made if the party prevailsin the suit or action.

SECTION 1207. This Act does not affect an action or proceeding commenced or right

accrued before the effective date of this Act.

SECTION 1300. That § 47-2-38 be amended to read as follows:

47-2-38. In order to protect the public against confus on between corporations, or between

corporations and limited partnerships, and to guard againgt unfair competition, the name of any

corporation:

(1)

o Must be digtinguishable upon the

records of the secretary of state from the name of any other corporation, whether for

profit or not for profit, organized under the laws of this state; the name of any foreign
corporation, whether for profit or not for profit, authorized to engagein any business
in this state; or any corporate name reserved or registered as permitted by the laws
of thisstate; or the name of any limited partnership certified or registered inthisstate;

or the name of any limited liability company. Corporate names or limited partnership

names already in use, with generic, proper, geographical or descriptive termswhich

have acquired a secondary meaning shall be protected. This subdivison does not

apply if the applicant files with the secretary of sate either:

(@) The written consent sgned by the president or a vice-presdent and by the
secretary or an assistant secretary of the other corporation; by a holder of a

reserved or registered name; or by ageneral partner of alimited partnership to

UICLUCJ VIV 3

usethe sameor

make-thehame a distinguishable frem-the-other name;
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A certified copy of a final decree of a court of competent jurisdiction
establishing the prior right of the applicant to the use of such nameinthis state;
or

In the case of a foreign corporation if the corporate name is not available for
use, aresolution of itsboard of directors adopting an assumed namefor usein
transacting business in this state, which assumed name is not deceptively

sttarto diginguishable from the name of any domestic corporation, any

foreign corporation authorized to engage in any business in this state, or any
corporate namereserved or registered aspermitted by thelawsof thisstate, or
the name of any limited partnership certified or registered in this sate or any
other assumed name filed with the secretary of state by aforeign corporation

authorized to transact businessin this state.

Shall be tranditerated into letters of the English alphabet, if it isnot in English.

A corporation with which another corporation, domestic or foreign, ismerged, or which is
formed by the reorganization or consolidation of one or more domestic or foreign corporations
or upon asale, lease or other disposition to or exchange with, a domestic corporation of all or
substantially all the assets of another corporation, domestic or foreign, including its name, may
have the same nameasthat used inthisstate by any of such corporationsif the other corporation
was organized under the laws of, or is authorized to transact businessin this gate.

SECTION 1301. That § 47-22-8.1 be amended to read as follows:

47-22-8.1. Inorder to protect the public against confus on between corporations or between

corporations and limited partnerships, the name of any nonprofit corporation:

May not be the same as or deceptivety-stmtarto mus be distinguishable upon the

records of the secretary of state from the name of any other corporation, whether for

profit or not for profit, organized under the laws of this state; or the name of any
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foreign corporation, whether for profit or not for profit, authorized to engage in any

businessin this state; or any corporate name reserved or registered as permitted by

the laws of thisstate; or the name of any limited partnership certified or registered in

thisstate. Corporate namesor limited partnership namesalready in use, with generic,

proper, geographical or descriptive terms which have acquired a secondary meaning

shall be protected. This subdivison does not apply if the applicant files with the

secretary of state either:

(@

(b)

(©)

The written consent signed by the president or a vice-president and by the
secretary or an assistant secretary of the other corporation; by a holder of a

reserved or registered name; or by ageneral partner of alimited partnership to

UICLUCJ VIV 3

use the sasme or
make-thehame a distinguishable frem-the-other name;

A certified copy of a final decree of a court of competent jurisdiction
establishing the prior right of the applicant to the use of such nameinthisstate;
or

In the case of aforeign corporation if the corporate name is not available for
use, aresolution of itsboard of directors adopting an assumed namefor usein
transacting business in this state, which assumed name is not deceptively
amilar to the name of any domestic corporation, any foreign corporation
authorized to engage in any business in this state, or any corporate hame
reserved or registered as permitted by the lawsof thisstate, or the name of any
limited partnership certified or registered in this state, or any other assumed
name filed with the secretary of state by a foreign corporation authorized to

transact businessin this state.

Shall be tranditerated into letters of the English alphabet, if it isnot in English.
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SECTION 1302. That § 48-7-102 be amended to read as follows:

48-7-102. The name of a limited partnership as set forth in its certificate of limited

partnership:

(1)  Shall contain without abbreviation the words "limited partnership”;

(2) May not contain the name of a limited partner unless:

(@) It isalsothe name of a general partner or the corporate name of a corporate
general partner; or

(b)  Thebusiness of the limited partnership had been carried on under that name
before the admission of that limited partner;

(©)) 6 Must be digtinguishable upon the
recordsof the secretary of state from, the name of any corporation, whether for profit
or not for profit, or limited partnership organized under the laws of South Dakota or
licensed or registered asaforeign corporation, whether for profit or not for profit, or
limited partnership in this state; and

(4) May not contain any word or phrase indicating or implying that it is organized other

than for a purpose stated in its certificate of limited partnership.
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