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ENGROSSED NO. SB154 - 2/17/08

Introduced by: Senators Everist and Munson (David) and Representatives Hunt, Broderick,
Solum, and Volesky

FOR AN ACT ENTITLED, An Act to adopt and amend certain provisions of the Uniform
Commercial Code relating to investment securities, including substantive amendments to
Article 9 of the Uniform Commercial Code.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That the following article on investment securities be amended into Title 57A as

chapter 8:

PART 1
SHORT TITLE AND GENERAL MATTERS

57A-8-101.Thischapter may becited asUniform Commercial Code--I nvestment Securities.
57A-8-102.
(@) Inthischapter:
(1) "Adversecdam" meansaclaim that a claimant has a property interest in a financial

asset and that it isaviolation of the rights of the claimant for another person to hold,

transfer, or deal with the financial asset.

(2) "Bearerform," asappliedto acertificated security, meansaforminwhich the security
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-2- SB 154
is payable to the bearer of the security certificate according to its terms but not by
reason of an indorsement.

"Broker" means a person defined as a broker or dealer under the federal securities

laws, but without excluding a bank acting in that capacity.

"Certificated security” means a security that is represented by a certificate.

"Clearing corporation” means.

(i) apersonthat isregistered as a"clearing agency” under the federal securities
laws,

(i) afederal reserve bank; or

(i) any other person that provides clearance or settlement serviceswith respect to
financial assets that would requireit to register asa clearing agency under the
federal securitieslaws but for an exclusion or exemption from the registration
requirement, if its activities as a clearing corporation, including promulgation
of rules, are subject to regulation by afederal or state governmental authority.

"Communicate" means to:

(i)  send asgned writing; or

(i)  transmit information by any mechanism agreed upon by the persons
transmitting and receiving the information.

"Entitlement holder" means a person identified in the records of a securities

intermediary as the person having a security entitlement againgt the securities

intermediary. If a person acquires a security entitlement by virtue of § 57A-

8-501(b)(2) or (3), that person is the entitlement holder.

"Entitlement order" means a notification communicated to a securities intermediary

directing transfer or redemption of a financial asset to which the entitlement holder

has a security entitlement.
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"Financial asset," except as otherwise provided in 8 57A-8-103, means.

(i)
(i1)

(iii)

a security;

an obligation of aperson or ashare, participation, or other interest in a person
or in property or an enterprise of aperson, whichis, or isof atype, dealt inor
traded on financial markets, or which isrecognized in any areain which it is
issued or dealt in as a medium for investment; or

any property that is held by a securities intermediary for another personin a
securities account if the securitiesintermediary has expresdy agreed with the
other person that the property is to be treated as a financial asset under this
chapter.

As context requires, the term means either the interest itself or the means by
which a person's dam to it is evidenced, including a certificated or

uncertificated security, a security certificate, or a security entitlement.

"Good faith," for purposes of the obligation of good faith in the performance or

enforcement of contractsor dutieswithin this chapter, means honesty in fact and the

observance of reasonable commercial standards of fair dealing.

"Indorsement” means a Signature that alone or accompanied by other wordsis made

on asecurity certificatein registered form or on a separate document for the purpose

of assigning, transferring, or redeeming the security or granting a power to assign,

transfer, or redeem it.

"Ingtruction” means a notification communicated to the issuer of an uncertificated

security which directsthat thetransfer of the security beregistered or that the security

be redeemed.

"Registered form," as applied to a certificated security, means a form in which:

(i)

the security certificate specifies a person entitled to the security; and
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(i) atransfer of the security may be registered upon books maintained for that
purpose by or on behalf of the issuer, or the security certificate so states.

"Securities intermediary” means

(i)  aclearing corporation; or

(i)  aperson, including abank or broker, that inthe ordinary course of itsbusiness
maintains securities accounts for others and is acting in that capacity.

"Security," except as otherwise provided in § 57A-8-103, means an obligation of an

issuer or a share, participation, or other interest in an issuer or in property or an

enterprise of an issuer:

()  whichisrepresented by a security certificate in bearer or registered form, or
the transfer of which may be registered upon books maintained for that
purpose by or on behalf of the issuer;

(i)  whichisoneof aclassor seriesor by itstermsisdivisbleinto aclassor series
of shares, participations, interests, or obligations; and

(iii)  which:

(A) isorisof atype, dedltinor traded on securitiesexchangesor securities
markets; or

(B) isamediumfor investment and by itstermsexpresdy providesthat itis
a security governed by this chapter.

"Security certificate" means a certificate representing a security.

"Security entitlement” meansthe rightsand property interest of an entitlement holder

with respect to a financial asset specified in Part 5.

"Uncertificated security” means a security that is not represented by a certificate.

(b) Other definitions applying to this chapter and the sections in which they appear are:
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5. SB 154

Appropriate person § 57A-8-107
Control 8§ 57A-8-106
Delivery § 57A-8-301
Investment company security § 57A-8-103
| ssuer § 57A-8-201
Overissue § 57A-8-210
Protected purchaser § 57A-8-303
Securities account § 57A-8-501

(c) Inaddition, chapter 57A-1 containsgeneral definitionsand principlesof construction and
interpretation applicable throughout this chapter.

(d) The characterization of a person, business, or transaction for purposes of this chapter
does not determine the characterization of the person, business, or transaction for purposes of
any other law, regulation, or rule.

57A-8-103. In this chapter:

(@) A share or smilar equity interest issued by a corporation, business trust, joint stock
company, or Smilar entity is a security.

(b) An"investment company security” isa security. "lnvestment company security” means
ashareor amilar equity interest issued by an entity that isregistered as an investment company
under the federal investment company laws, an interest in a unit investment trust that is so
registered, or aface-amount certificate issued by a face-amount certificate company that is so
registered. Investment company security does not include an insurance policy or endowment
policy or annuity contract issued by an insurance company.

(c) Aninterest inapartnership or limited liability company isnot a security unlessit isdealt

in or traded on securities exchanges or in securities markets, itsterms expressy provide that it
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is a security governed by this chapter, or it is an investment company security. However, an
interest in a partnership or limited liability company isafinancial asset if it isheld in a securities
account.

(d) A writing that is a security certificate is governed by this chapter and not by chapter
57A-3, even though it also meets the requirements of that chapter. However, a negotiable
instrument governed by chapter 57A-3 isafinancial asset if it isheld in a securities account.

(e) Anoption or smilar obligation issued by a clearing corporation to its participantsis not
a security, but isafinancial asset.

(f) A commodity contract, as defined in 8 57A-9-115, isnot a security or afinancial asset.

57A-8-104.

(@) A person acquires a security or an interest therein, under this chapter, if:

(1) thepersonisa purchaser to whom a security is delivered pursuant to 8 57A-8-301;

or

(2) the person acquires a security entitlement to the security pursuant to § 57A-8-501.

(b) A personacquiresafinancial asset, other than asecurity, or aninterest therein, under this
chapter, if the person acquires a security entitlement to the financial asset.

(c) A personwho acquiresa security entitlement to a security or other financial asset hasthe
rights specified in Part 5, but is a purchaser of any security, security entitlement, or other
financial asset held by the securities intermediary only to the extent provided in 8 57A-8-503.

(d) Unlessthe context showsthat a different meaning isintended, a person who isrequired
by other law, regulation, rule, or agreement to transfer, deliver, present, surrender, exchange,
or otherwise put in the possession of another person a security or financial asset satisfies that
requirement by causing the other person to acquire an interest in the security or financial asset
pursuant to subsection (a) or (b).

57A-8-105.
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(@) A person has notice of an adverse claimif:

(1) the person knows of the adverse claim;

(2) thepersonisaware of facts sufficient to indicatethat thereisasgnificant probability
that the adverse claim exists and deliberately avoidsinformation that would establish
the existence of the adverse claim; or

(3) the person has a duty, imposed by statute or regulation, to investigate whether an
adverse claim exists, and the investigation so required would establish the existence
of the adverse claim.

(b) Having knowledgethat afinancial asset or interest therein isor has been transferred by
arepresentativeimposes no duty of inquiry into therightfulness of atransaction andisnot notice
of an adverse claim. However, a person who knows that a representative has transferred a
financial asset or interest therein in atransaction that is, or whose proceeds are being used, for
theindividual benefit of therepresentative or otherwisein breach of duty hasnotice of an adverse
claim.

(c) Anact or event that createsaright to immediate performance of the principal obligation
represented by a security certificate or sets a date on or after which the certificate is to be
presented or surrendered for redemption or exchange does not itself constitute notice of an
adverse claim except in the case of atransfer more than:

(1) oneyear after adate set for presentment or surrender for redemption or exchange; or

(2) sxmonthsafter adate set for payment of money against presentation or surrender of
the certificate, if money was available for payment on that date.

(d) A purchaser of a certificated security has notice of an adverse claim if the security

certificate:

(1) whether in bearer or registered form, has been indorsed "for collection" or "for

surrender” or for some other purpose not involving transfer; or
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_g- SB 154
(2) isin bearer form and has on it an unambiguous statement that it is the property of a
person other than the transferor, but the mere writing of a name on the certificate is
not such a statement.
(e) Filing of afinancing statement under chapter 57A-9 isnot notice of an adverse claimto
afinancial asst.
57A-8-106.
(8 A purchaser has "control" of a certificated security in bearer form if the certificated
security is delivered to the purchaser.
(b) A purchaser has"control" of a certificated security in registered form if the certificated
security isddivered to the purchaser, and:
(1) thecertificateisindorsed to the purchaser or in blank by an effectiveindorsement; or
(2) the certificate is registered in the name of the purchaser, upon original issue or
registration of transfer by the issuer.
(c) A purchaser has"control" of an uncertificated security if:
(1) theuncertificated security is delivered to the purchaser; or
(2) theissuer hasagreed that it will comply with instructions originated by the purchaser
without further consent by the registered owner.
(d) A purchaser has "control" of a security entitlement if:
(1) the purchaser becomes the entitlement holder; or
(2) the securities intermediary has agreed that it will comply with entitlement orders
originated by the purchaser without further consent by the entitlement holder.
(e) If an interest in a security entitlement is granted by the entitlement holder to the
entitlement holder's own securities intermediary, the securities intermediary has control.
(f) A purchaser who has satisfied the requirements of subsection (¢)(2) or (d)(2) hascontrol

even if theregistered owner inthe case of subsection (¢)(2) or the entitlement holder in the case
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_9.- SB 154

of subsection (d)(2) retains the right to make subgtitutions for the uncertificated security or

security entitlement, to originate ingtructions or entitlement orders to the issuer or securities

intermediary, or otherwise to deal with the uncertificated security or security entitlement.

(9 Anissuer or a securities intermediary may not enter into an agreement of the kind

described in subsection (c)(2) or (d)(2) without the consent of the registered owner or

entitlement holder, but anissuer or asecuritiesintermediary isnot required to enter into such an

agreement even though the registered owner or entitlement holder so directs. An issuer or

securities intermediary that has entered into such an agreement is not required to confirm the

existence of the agreement to another party unless requested to do so by the registered owner

or entitlement holder.

57A-8-107.

(@) "Appropriate person” means.

(1)

(2)

3)
(4)

(5)

with respect to an indorsement, the person specified by a security certificate or by an
effective special indorsement to be entitled to the security;

with respect to an instruction, the registered owner of an uncertificated security;
with respect to an entitlement order, the entitlement holder;

if the person designated in paragraph (1), (2), or (3) is deceased, the designated
person's successor taking under other law or the designated person's personal
representative acting for the estate of the decedent; or

if the person designated in paragraph (1), (2), or (3) lacks capacity, the designated
person’'s guardian, conservator, or other Smilar representative who has power under

other law to transfer the security or financial asset.

(b) Anindorsement, instruction, or entitlement order is effectiveif:

(1)
(2)

it ismade by the appropriate person;

itismade by a person who has power under thelaw of agency to transfer the security
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or financial asset on behalf of the appropriate person, including, in the case of an
ingtruction or entitlement order, a person who has control under 8 57A-8-106(c)(2)
or (d)(2); or

(3) the appropriate person has ratified it or is otherwise precluded from asserting its
ineffectiveness.,

(c) Anindorsement, instruction, or entitlement order made by a representative is effective

evenif:

(1) therepresentative hasfailed to comply with a controlling instrument or with the law
of the State having jurisdiction of the representative relationship, including any law
requiring the representative to obtain court approval of the transaction; or

(2) therepresentative'sactioninmakingtheindorsement, instruction, or entitlement order
or using the proceeds of the transaction is otherwise a breach of duty.

(d) If asecurity isregistered in the name of or specially indorsed to a person described as
arepresentative, or if a securities account is maintained in the name of a person described as a
representative, anindorsement, instruction, or entitlement order made by the personiseffective
even though the person is no longer serving in the described capacity.

(e) Effectivenessof anindorsement, instruction, or entitlement order isdetermined asof the
date theindorsement, instruction, or entitlement order ismade, and an indorsement, instruction,
or entitlement order does not become ineffective by reason of any later change of circumstances.

57A-8-108.

(@) A person who transfers a certificated security to a purchaser for value warrants to the
purchaser, and an indorser, if the transfer is by indorsement, warrants to any subsequent
purchaser, that:

(1) thecertificate is genuine and has not been materially altered;

(2) thetransferor or indorser does not know of any fact that might impair the validity of
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the security;

there is no adverse claim to the security;

the transfer does not violate any restriction on transfer;

if the transfer is by indorsement, the indorsement is made by an appropriate person,
or if theindorsement isby an agent, the agent has actual authority to act on behalf of
the appropriate person; and

the transfer is otherwise effective and rightful.

(b) A person who originates an instruction for registration of transfer of an uncertificated

security to a purchaser for value warrantsto the purchaser that:

(1)

(2)
3)
(4)

the ingtruction is made by an appropriate person, or if the ingtruction is by an agent,

the agent has actual authority to act on behalf of the appropriate person;

the security isvalid,

there is no adverse claim to the security; and

at the time the ingtruction is presented to the issuer:

(i)  the purchaser will be entitled to the registration of transfer;

(i)  thetransfer will beregistered by theissuer freefromall liens, security interests,
regtrictions, and claims other than those specified in the instruction;

(i)  thetransfer will not violate any restriction on transfer; and

(iv) therequested transfer will otherwise be effective and rightful.

(c) A personwho transfers an uncertificated security to a purchaser for value and does not

originate an instruction in connection with the transfer warrants that:

(1)
(2)
3)
(4)

the uncertificated security isvalid;
there is no adverse claim to the security;
the transfer does not violate any restriction on transfer; and

the transfer is otherwise effective and rightful.
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(d) A person who indorses a security certificate warrants to the issuer that:

(1) thereisno adverse claim to the security; and

(2) theindorsement is effective.

(e) A person who originates an instruction for registration of transfer of an uncertificated
security warrants to the issuer that:

(1) theingructionis effective; and

(2) atthetimetheingtruction is presented to the issuer the purchaser will be entitled to

the registration of transfer.

(f) A person who presents a certificated security for registration of transfer or for payment
or exchange warrants to the issuer that the person is entitled to the registration, payment, or
exchange, but a purchaser for value and without notice of adverse claims to whom transfer is
registered warrants only that the person has no knowledge of any unauthorized signature in a
necessary indorsement.

(g) If aperson acts as agent of another in delivering a certificated security to a purchaser,
theidentity of the principal was known to the person to whom the certificate was delivered, and
the certificate delivered by the agent was received by the agent from the principal or received by
the agent from another person at the direction of the principal, the person ddivering the security
certificate warrants only that the delivering person hasauthority to act for the principal and does
not know of any adverse claim to the certificated security.

(h) A secured party who redelivers a security certificate received, or after payment and on
order of the debtor deliversthe security certificate to another person, makesonly the warranties
of an agent under subsection (g).

() Except asotherwise provided in subsection (g), a broker acting for a customer makesto
the issuer and a purchaser the warranties provided in subsections (a) through (f). A broker that

ddiversasecurity certificateto itscustomer, or causesitscustomer to beregistered asthe owner
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of an uncertificated security, makesto the customer the warranties provided in subsection (a) or
(b), and has the rights and privileges of a purchaser under this section. The warranties of and
infavor of the broker acting as an agent are in addition to applicable warranties given by and in
favor of the customer.

57A-8-109.

() A personwho originatesan entitlement order to a securitiesintermediary warrantsto the
securitiesintermediary that:

() theentitlement order ismade by an appropriate person, or if the entitlement order is
by an agent, the agent hasactual authority to act on behalf of the appropriate person;
and

(2) thereisno adverse claim to the security entitlement.

(b) A person who delivers a security certificate to a securities intermediary for credit to a
securitiesaccount or originatesan instruction with respect to an uncertificated security directing
that the uncertificated security be credited to a securities account makes to the securities
intermediary the warranties specified in 8 57A-8-108(a) or (b).

(c) If asecurities intermediary delivers a security certificate to its entitlement holder or
causes its entitlement holder to be registered as the owner of an uncertificated security, the
securities intermediary makes to the entitlement holder the warranties specified in 8 57A-
8-108(a) or (b).

57A-8-110.

(@) Thelocal law of the issuer'sjurisdiction, as specified in subsection (d), governs:

(1) thevalidity of a security;

(2) therightsand duties of the issuer with respect to registration of transfer;

(3) the effectiveness of registration of transfer by the issuer;

(4)  whether the issuer owes any duties to an adverse claimant to a security; and
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(5) whether an adverse claim can be asserted againgt a person to whom transfer of a
certificated or uncertificated security isregistered or aperson who obtains control of
an uncertificated security.

(b) Thelocal law of the securitiesintermediary'sjurisdiction, as specified in subsection (e),

governs.

(1) acquidtion of a security entitlement from the securities intermediary;

(2) therightsand dutiesof the securitiesintermediary and entitlement holder arisng out
of a security entitlement;

(3) whether the securities intermediary owes any duties to an adverse claimant to a
security entitlement; and

(4)  whether an adverse claim can be asserted against a person who acquires a security
entitlement from the securities intermediary or a person who purchases a security
entitlement or interest therein from an entitlement holder.

(c) Thelocal law of the jurisdiction in which a security certificate islocated at the time of
ddivery governswhether an adverse claim can be asserted againgt aperson to whom the security
certificate is delivered.

(d) "lssuer'sjurisdiction” means the jurisdiction under which the issuer of the security is
organized or, if permitted by thelaw of that jurisdiction, the law of another jurisdiction specified
by the issuer. An issuer organized under the law of this State may specify the law of another
jurisdiction as the law governing the matters specified in subsection (a)(2) through (5).

(e) Thefollowing rulesdetermine a "securities intermediary'sjurisdiction” for purposes of
this section:

(1) If an agreement between the securities intermediary and its entitlement holder

specifiesthat it isgoverned by the law of a particular jurisdiction, that jurisdiction is

the securities intermediary's jurisdiction.
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(2) If an agreement between the securities intermediary and its entitlement holder does
not specify the governing law as provided in paragraph (1), but expresdy specifies
that the securities account is maintained at an office in a particular jurisdiction, that
juridiction isthe securitiesintermediary's jurisdiction.

(3) If an agreement between the securities intermediary and its entitlement holder does
not specify a jurisdiction as provided in paragraph (1) or (2), the securities
intermediary's jurisdiction is the jurisdiction in which is located the office identified
in an account statement as the office serving the entitlement holder's account.

(4) If an agreement between the securities intermediary and its entitlement holder does
not specify ajurisdiction asprovided in paragraph (1) or (2) and an account statement
does not identify an office serving the entitlement holder's account as provided in
paragraph (3), the securitiesintermediary'sjurisdiction isthe jurisdiction in which is
located the chief executive office of the securities intermediary.

(f) A securities intermediary's jurisdiction is not determined by the physical location of
certificates representing financial assets, or by the jurisdiction in which is organized the issuer
of the financial asset with respect to which an entitlement holder has a security entitlement, or
by the location of facilitiesfor data processing or other record keeping concerning the account.

57A-8-111.A ruleadopted by aclearing corporation governing rightsand obligationsamong
the clearing corporation anditsparticipantsintheclearing corporationiseffectiveevenif therule
conflicts with this Act and affects another party who does not consent to the rule.

57A-8-112.

(@) Theinterest of a debtor in a certificated security may be reached by a creditor only by
actual seizure of the security certificate by the officer making the attachment or levy, except as
otherwise provided in subsection (d). However, a certificated security for which the certificate

has been surrendered to theissuer may be reached by acreditor by legal process upon theissuer.
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(b) Theinterest of a debtor in an uncertificated security may be reached by a creditor only
by legal process upon the issuer at its chief executive office in the United States, except as
otherwise provided in subsection (d).

(c) Theinterest of a debtor in a security entitlement may be reached by a creditor only by
legal process upon the securities intermediary with whom the debtor's securities account is
maintained, except as otherwise provided in subsection (d).

(d) The interest of a debtor in a certificated security for which the certificate is in the
possession of asecured party, or in an uncertificated security registered in the name of a secured
party, or a security entitlement maintained in the name of a secured party, may be reached by a
creditor by legal process upon the secured party.

(e) A creditor whose debtor isthe owner of a certificated security, uncertificated security,
or security entitlement isentitled to aid from a court of competent jurisdiction, by injunction or
otherwise, inreaching the certificated security, uncertificated security, or security entitlement or
in satisfying the claim by means allowed at law or in equity in regard to property that cannot
readily be reached by other legal process.

57A-8-113. A contract or modification of a contract for the sale or purchase of a security
isenforceable whether or not thereisawriting signed or record authenticated by a party against
whom enforcement issought, even if the contract or modificationisnot capable of performance
within one year of its making.

57A-8-114. The following rules apply in an action on a certificated security againgt the
iSsuer:

(1) Unlessspecifically denied in the pleadings, each Sgnature on a security certificate or

in a necessary indorsement is admitted.

(2) If the effectiveness of a signature is put in issue, the burden of establishing

effectiveness is on the party cdaming under the sgnature, but the signature is
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presumed to be genuine or authorized.

If Sgnatures on a security certificate are admitted or established, production of the
certificate entitlesa holder to recover on it unlessthe defendant establishesadefense
or a defect going to the validity of the security.

If itisshown that adefenseor defect exists, the plaintiff hasthe burden of establishing
that the plaintiff or some person under whom the plaintiff claimsis a person against

whom the defense or defect cannot be asserted.

57A-8-115.A securities intermediary that has transferred a financial asset pursuant to an

effective entitlement order, or abroker or other agent or bailee that has dealt with a financial

asset at the direction of itscustomer or principal, isnot liableto aperson having an adverseclaim

to the financial asset, unless the securities intermediary, or broker or other agent or bailee:

(1)

(2)

3)

took the action after it had been served with an injunction, restraining order, or other
legal process enjoining it from doing so, issued by a court of competent jurisdiction,
and had areasonable opportunity to act on the injunction, restraining order, or other
legal process, or

acted in colluson with the wrongdoer in violating the rights of the adverse claimant;
or

in the case of a security certificate that has been stolen, acted with notice of the

adverse clam.

57A-8-116.A securitiesintermediary that receivesafinancial asset and establishesasecurity

entitlement to the financial asset in favor of an entitlement holder isa purchaser for value of the

financial asset. A securitiesintermediary that acquires a security entitlement to afinancial asset

from another securitiesintermediary acquiresthe security entitlement for value if the securities

intermediary acquiring the security entitlement establishes a security entitlement to the financial

assxt in favor of an entitlement holder.
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PART 2
ISSUE AND ISSUER

57A-8-201.

(@) With respect to an obligation on or a defenseto a security, an "issuer” includes a person
that:

(1) placesor authorizes the placing of its name on a security certificate, other than as
authenticating trustee, registrar, transfer agent, or the like, to evidence a share,
participation, or other interest in its property or in an enterprise, or to evidence its
duty to perform an obligation represented by the certificate;

(2) creates ashare, participation, or other interest in its property or in an enterprise, or
undertakes an obligation, that is an uncertificated security;

(3) directly or indirectly creates a fractional interest in its rights or property, if the
fractional interest is represented by a security certificate; or

(4) becomesresponsiblefor, or in place of, another person described asan issuer in this
section.

(b) With respect to an obligation on or defense to a security, a guarantor isan issuer to the

extent of its guaranty, whether or not its obligation is noted on a security certificate.

(c) With respect to a regigtration of a transfer, issuer means a person on whose behalf
transfer books are maintained.

57A-8-202.

(d) Evenagaingt apurchaser for value and without notice, thetermsof a certificated security
include terms stated on the certificate and terms made part of the security by reference on the
certificateto another instrument, indenture, or document or to aconstitution, statute, ordinance,
rule, regulation, order, or the like, to the extent the termsreferred to do not conflict with terms

stated on the certificate. A reference under this subsection does not of itself charge a purchaser
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for value with notice of a defect going to the validity of the security, even if the certificate
expresdy states that a person accepting it admits notice. Theterms of an uncertificated security
include those stated in any instrument, indenture, or document or in a constitution, statute,
ordinance, rule, regulation, order, or the like, pursuant to which the security isissued.

(b) Thefollowing rules apply if an issuer assertsthat a security isnot valid:

@ A security other than one issued by a government or governmental subdivision,
agency, or instrumentality, even though issued with a defect going to itsvalidity, is
validinthe hands of a purchaser for value and without notice of the particular defect
unless the defect involves a violation of a congtitutional provision. In that case, the
security isvalidinthe handsof apurchaser for value and without notice of the defect,
other than one who takes by original issue.

(2) Paragraph (1) appliesto anissuer that isa government or governmental subdivison,
agency, or ingrumentality only if there hasbeen substantial compliance with the legal
regquirementsgoverning theissueor theissuer hasrecel ved asubstantial consideration
for theissue asawhole or for the particular security and a stated purpose of theissue
isone for which the issuer has power to borrow money or issue the security.

(c) Except as otherwise provided in 8 57A-8-205, lack of genuineness of a certificated

security isa complete defense, even against a purchaser for value and without notice.

(d) All other defenses of the issuer of a security, including nondelivery and conditional
ddivery of acertificated security, areineffective againgt a purchaser for valuewho hastakenthe
certificated security without notice of the particular defense.

(e) Thissection doesnot affect theright of a party to cancel a contract for a security "when,
asand if issued" or "when distributed” in the event of a material change in the character of the
security that isthe subject of the contract or in the plan or arrangement pursuant to which the

security isto beissued or distributed.
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(f) If asecurity isheld by a securitiesintermediary against whom an entitlement holder has
asecurity entitlement with respect to the security, the issuer may not assert any defensethat the
issuer could not assert if the entitlement holder held the security directly.

57A-8-203.After an act or event, other than a call that has been revoked, creating aright to
immedi ate performanceof the principal obligation represented by acertificated security or setting
a date on or after which the security is to be presented or surrendered for redemption or
exchange, a purchaser is charged with notice of any defect initsissue or defense of the issuer,
if the act or event:

(1) requiresthe payment of money, the ddlivery of acertificated security, theregistration
of transfer of an uncertificated security, or any of them on presentation or surrender
of the security certificate, the money or security is available on the date set for
payment or exchange, and the purchaser takes the security more than one year after
that date; or

(2) isnot covered by paragraph (1) and the purchaser takes the security more than two
yearsafter thedate set for surrender or presentation or the date on which performance
became due.

57A-8-204.A redtriction on transfer of a security imposed by the issuer, even if otherwise
lawful, isineffective againgt a person without knowledge of the restriction unless:

(1) the security is certificated and the restriction is noted conspicuously on the security

certificate; or

(2) the security is uncertificated and the registered owner has been notified of the
restriction.

57A-8-205.An unauthorized s gnature placed on asecurity certificate before or inthe course
of issue is ineffective, but the signature is effective in favor of a purchaser for value of the

certificated security if the purchaser iswithout notice of thelack of authority and the sgning has
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been done by:

(1) anauthenticating trustee, registrar, transfer agent, or other person entrusted by the
issuer with the signing of the security certificate or of amilar security certificates, or
the immediate preparation for sgning of any of them; or

(2) anemployee of theissuer, or of any of the personslisted in paragraph (1), entrusted
with responsible handling of the security certificate.

57A-8-206.

(a) If asecurity certificate contains the signatures necessary to itsissue or transfer but is
incomplete in any other respect:

(1) any person may completeit by filling in the blanks as authorized; and

(2) even if the blanks are incorrectly filled in, the security certificate as completed is
enforceable by a purchaser who took it for value and without notice of the
incorrectness.

(b) A complete security certificate that has been improperly altered, even if fraudulently,

remains enforceable, but only according to its original terms.

57A-8-207.

(a) Beforedue presentment for registration of transfer of a certificated security inregistered
form or of an instruction requesting registration of transfer of an uncertificated security, the
issuer or indenture trustee may treat the registered owner as the person exclusvely entitled to
vote, receive notifications, and otherwise exercise all the rights and powers of an owner.

(b) Thischapter does not affect the liability of the registered owner of a security for acall,
assessment, or thelike.

57A-8-208.

(a) A personsigning asecurity certificate asauthenticating trustee, registrar, transfer agent,

or the like, warrants to a purchaser for value of the certificated security, if the purchaser is
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without notice of a particular defect, that:
(1) thecertificateisgenuine
(2) the person's own participation in the issue of the security is within the person's
capacity and within the scope of the authority received by the person from the issuer;
and

(3) the person has reasonable grounds to believe that the certificated security isin the

form and within the amount the issuer is authorized to issue.

(b) Unless otherwise agreed, a person signing under subsection (a) does not assume
responsibility for the validity of the security in other respects.

57A-8-209.A lieninfavor of anissuer upon acertificated security isvalid against a purchaser
only if theright of the issuer to the lien is noted conspicuoudy on the security certificate.

57A-8-210.

(8 Inthissection, "overissue" means the issue of securities in excess of the amount the
issuer has corporate power to issue, but an overissue does not occur if appropriate action has
cured the overissue.

(b) Except as otherwise provided in subsections (c) and (d), the provisions of this chapter
which validate a security or compel itsissueor reissue do not apply to the extent that validation,
issue, or reissue would result in overissue.

(c) If anidentical security not congtituting an overissueisreasonably availablefor purchase,
aperson entitled to issueor validation may compel theissuer to purchasethe security and deliver
it if certificated or register its transfer if uncertificated, against surrender of any security
certificate the person holds.

(d) If a security is not reasonably available for purchase, a person entitled to issue or
validation may recover from the issuer the price the person or the last purchaser for value paid

for it with interest from the date of the person's demand.
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PART 3
TRANSFER OF CERTIFICATED AND UNCERTIFICATED SECURITIES
57A-8-301.

(@) Ddivery of a certificated security to a purchaser occurs when:

(1) thepurchaser acquires possession of the security certificate;

(2)  another person, other than asecuritiesintermediary, either acquires possession of the
security certificate on behalf of the purchaser or, having previoudy acquired
possession of the certificate, acknowledges that it holds for the purchaser; or

(3) asecuritiesintermediary acting on behalf of the purchaser acquires possession of the
security certificate, only if the certificateisin registered form and has been specialy
indorsed to the purchaser by an effective indorsement.

(b) Delivery of an uncertificated security to a purchaser occurs when:

(1) theissuer registers the purchaser as the registered owner, upon original issue or
registration of transfer; or

(2) another person, other than a securities intermediary, either becomes the registered
owner of the uncertificated security on behalf of the purchaser or, having previoudy
become the registered owner, acknowledges that it holds for the purchaser.

57A-8-302.

(@) Except as otherwise provided in subsections (b) and (c), upon delivery of a certificated
or uncertificated security to apurchaser, the purchaser acquiresal rightsin the security that the
transferor had or had power to transfer.

(b) A purchaser of a limited interest acquires rights only to the extent of the interest
purchased.

(c) A purchaser of a certificated security who asa previous holder had notice of an adverse

claim does not improve its position by taking from a protected purchaser.
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57A-8-303.

(@) "Protected purchaser” means a purchaser of a certificated or uncertificated security, or
of an interest therein, who:

() givesvaue

(2) doesnot have notice of any adverse claim to the security; and

(3) obtains control of the certificated or uncertificated security.

(b) Inadditionto acquiring therightsof a purchaser, aprotected purchaser also acquiresits
interest in the security free of any adverse claim.

57A-8-304.

(@) An indorsement may be in blank or special. An indorsement in blank includes an
indorsement to bearer. A special indorsement specifiesto whom a security isto be transferred
or who has power to transfer it. A holder may convert a blank indorsement to a special
indorsement.

(b) Anindorsement purporting to be only of part of a security certificate representing units
intended by the issuer to be separately trandferable is effective to the extent of the indorsement.

(c) Anindorsement, whether special or in blank, doesnot constitute atransfer until delivery
of the certificate on which it appears or, if the indorsement is on a separate document, until
ddivery of both the document and the certificate.

(d) If asecurity certificate in registered form has been delivered to a purchaser without a
necessary indorsement, the purchaser may become a protected purchaser only when the
indorsement issupplied. However, against atransferor, atransfer iscompl ete upon delivery and
the purchaser has a specifically enforceable right to have any necessary indorsement supplied.

(e) Anindorsement of a security certificate in bearer form may give notice of an adverse
claim to the certificate, but it does not otherwise affect a right to registration that the holder

POSSESSES.
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(f) Unlessotherwise agreed, a person making an indorsement assumes only the obligations
provided in 8§ 57A-8-108 and not an obligation that the security will be honored by the issuer.

57A-8-305.

(@) If aninstruction has been originated by an appropriate person but isincomplete in any
other respect, any person may complete it as authorized and the issuer may rely on it as
completed, even though it has been completed incorrectly.

(b) Unless otherwise agreed, a person initiating an instruction assumes only the obligations
imposed by § 57A-8-108 and not an obligation that the security will be honored by the issuer.

57A-8-306.

(@) A personwho guaranteesasignature of anindorser of asecurity certificate warrantsthat
at the time of signing:

(1) thesgnature was genuine;

(2) thesgner wasan appropriate personto indorse, or if the signatureisby an agent, the

agent had actual authority to act on behalf of the appropriate person; and

(3) thesgner had legal capacity to sign.

(b) A personwho guarantees a signature of the originator of an instruction warrantsthat at
the time of signing:

() thesgnature was genuine;

(2) the sgner was an appropriate person to originate the instruction, or if the sgnature
is by an agent, the agent had actual authority to act on behalf of the appropriate
person, if the person specified intheinstruction as the registered owner was, in fact,
the registered owner, as to which fact the sgnature guarantor does not make a
warranty; and

(3) thesgner had legal capacity to sign.

(c) A personwho specially guaranteesthe signature of an originator of an instruction makes



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

- 26 - SB 154

the warranties of a sSignature guarantor under subsection (b) and also warrants that at the time
the instruction is presented to the issuer:

(1) the person specified in the ingtruction as the registered owner of the uncertificated

security will be the registered owner; and

(2) thetransfer of the uncertificated security requested intheinstruction will beregistered

by theissuer free from al liens, security interests, restrictions, and claims other than
those specified in the instruction.

(d) A guarantor under subsections (a) and (b) or a special guarantor under subsection (c)
does not otherwise warrant the rightfulness of the transfer.

(e) A person who guarantees an indorsement of a security certificate makes the warranties
of a sgnature guarantor under subsection (@) and also warrants the rightfulness of the transfer
in all respects.

(f) A person who guarantees an instruction requesting the transfer of an uncertificated
security makes the warranties of a special signature guarantor under subsection (c) and also
warrants the rightfulness of the transfer in all respects.

(9) Anissuer may not require aspecial guaranty of Sgnature, aguaranty of indorsement, or
a guaranty of instruction as a condition to registration of transfer.

(h) The warranties under this section are made to a person taking or dealing with the
security in reliance on the guaranty, and the guarantor isliable to the person for loss resulting
from their breach. An indorser or originator of an instruction whose signature, indorsement, or
ingtruction has been guaranteed isliableto aguarantor for any loss suffered by the guarantor as
aresult of breach of the warranties of the guarantor.

57A-8-307.Unless otherwise agreed, the transferor of asecurity on due demand shall supply
the purchaser with proof of authority to transfer or with any other requisite necessary to obtain

registration of the transfer of the security, but if the transfer is not for value, a transferor need
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not comply unless the purchaser pays the necessary expenses. If the transferor fails within a

reasonabl e time to comply with the demand, the purchaser may reject or rescind the transfer.

PART 4

REGISTRATION

57A-8-401.

(@) If acertificated security in registered form is presented to an issuer with a request to

register transfer or an instruction is presented to an issuer with arequest to register transfer of

an uncertificated security, the issuer shall register the transfer as requested if:

(1)

(2)

3)

(4)
(5)

(6)

(7)

under the terms of the security the person seeking registration of transfer is eligible
to have the security registered in its name;

the indorsement or instruction is made by the appropriate person or by an agent who
has actual authority to act on behalf of the appropriate person;

reasonable assurance is given that the indorsement or instruction is genuine and
authorized (8 57A-8-402);

any applicable law relating to the collection of taxes has been complied with;

the transfer does not violate any restriction on transfer imposed by the issuer in
accordance with 8 57A-8-204,

ademand that the issuer not register transfer has not become effective under 8 57A-
8-403, or the issuer has complied with 8 57A-8-403(b) but no legal process or
indemnity bond is obtained as provided in § 57A-8-403(d); and

the transfer isin fact rightful or isto a protected purchaser.

(b) If anissuer isunder a duty to register a transfer of a security, the issuer isliableto a

person presenting a certificated security or an instruction for registration or to the person's

principal for lossresulting from unreasonable delay in registration or failureor refusal to register

the transfer.
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S57A-8-402.

(@) Anissuer may require the following assurance that each necessary indorsement or each

instruction is genuine and authorized:

(1)

(2)

3)

(4)

(5)

in al cases, a guaranty of the signature of the person making an indorsement or
originating aninstructionincluding, inthe case of aninstruction, reasonableassurance
of identity;

if the indorsement is made or the instruction is originated by an agent, appropriate
assurance of actual authority to sign;

if the indorsement is made or the ingtruction is originated by a fiduciary pursuant to
8 57A-8-107(a)(4) or (a)(5), appropriate evidence of appointment or incumbency;
if there is more than one fiduciary, reasonable assurance that al who are required to
sign have done so; and

if the indorsement ismade or the ingtruction isoriginated by a person not covered by
another provision of thissubsection, assurance appropriateto the case corresponding

as nearly as may be to the provisions of this subsection.

(b) Anissuer may elect to requirereasonabl e assurance beyond that specified in thissection.

(c) Inthissection:

(1)

(2)

"Guaranty of the sgnature' means a guaranty signed by or on behalf of a person

reasonably believed by the issuer to be responsible. An issuer may adopt standards

with respect to responsibility if they are not manifestly unreasonable.

"Appropriate evidence of appointment or incumbency” means.

(i)  inthecaseof afiduciary appointed or qualified by acourt, a certificate issued
by or under the direction or supervision of the court or an officer thereof and
dated within sixty days before the date of presentation for transfer; or

(i) in any other case, a copy of a document showing the appointment or a
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certificate issued by or on behalf of a person reasonably believed by an issuer
to be responsible or, in the absence of that document or certificate, other
evidence the issuer reasonably considers appropriate.

57A-8-403.

(@) A person who is an appropriate person to make an indorsement or originate an
instruction may demand that the issuer not register transfer of a security by communicating to
the issuer a notification that identifies the registered owner and the issue of which the security
isapart and provides an address for communicationsdirected to the person making the demand.
Thedemand iseffectiveonly if it isreceived by theissuer at atime and in amanner affording the
issuer reasonable opportunity to act on it.

(b) If acertificated security in registered form is presented to an issuer with a request to
register transfer or an instruction is presented to an issuer with arequest to register transfer of
an uncertificated security after a demand that the issuer not register transfer has become
effective, the issuer shall promptly communicate to (i) the person who initiated the demand at
the address provided in the demand and (ii) the person who presented the security for
registration of transfer or initiated theinstruction requesting registration of transfer anotification
stating that:

(1) the certificated security has been presented for registration of transfer or the

instruction for registration of transfer of the uncertificated security hasbeen received,

(2) ademand that the issuer not register transfer had previoudy been received; and

(3) the issuer will withhold registration of transfer for a period of time stated in the

notification in order to provide the person who initiated the demand an opportunity
to obtain legal process or an indemnity bond.

(c) The period described in subsection (b)(3) may not exceed thirty days after the date of

communication of the notification. A shorter period may be specified by the issuer if it is not
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manifestly unreasonable.

(d) Anissuer isnot liable to a person who initiated a demand that the issuer not register
transfer for any loss the person suffers as a result of registration of a transfer pursuant to an
effectiveindorsement or ingtruction if the person who initiated the demand does not, within the
time stated in the issuer's communication, either:

(1) obtain an appropriate restraining order, injunction, or other process from a court of

competent jurisdiction enjoining the issuer from registering the transfer; or

(2) filewiththeissuer anindemnity bond, sufficient intheissuer'sjudgment to protect the
issuer and any transfer agent, registrar, or other agent of theissuer involved from any
lossit or they may suffer by refusing to register the transfer.

(e) Thissection does not relieve anissuer from liability for registering transfer pursuant to

an indorsement or instruction that was not effective.

57A-8-404.

(a) Except asotherwiseprovidedin 8§ 57A-8-406, anissuer isliablefor wrongful registration
of trandfer if the issuer hasregistered a transfer of a security to a person not entitled to it, and
the transfer was registered:

(1) pursuant to an ineffective indorsement or instruction;

(2) after ademand that the issuer not register transfer became effective under 8 57A-

8-403(a) and the issuer did not comply with 8 57A-8-403(b);

(3) after the issuer had been served with an injunction, restraining order, or other legal
process enjoining it from registering the transfer, issued by a court of competent
juridiction, and the issuer had a reasonable opportunity to act on the injunction,
restraining order, or other legal process; or

(4) by anissuer acting in colluson with the wrongdoer.

(b) An issuer that is liable for wrongful registration of transfer under subsection (a) on
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demand shall provide the person entitled to the security with alike certificated or uncertificated
security, and any payments or distributions that the person did not receive as a result of the
wrongful registration. If anoverissuewould result, theissuer'sliability to providethe person with
alike security is governed by § 57A-8-210.

(c) Except as otherwise provided in subsection (&) or in alaw relating to the collection of
taxes, an issuer is not liable to an owner or other person suffering loss as a result of the
registration of a transfer of a security if registration was made pursuant to an effective
indorsement or instruction.

57A-8-405.

(@) If an owner of a certificated security, whether in registered or bearer form, claims that
the certificate has been lost, destroyed, or wrongfully taken, the issuer shall issue a new
certificate if the owner:

(1) sorequests before the issuer has notice that the certificate has been acquired by a

protected purchaser;

(2) fileswith the issuer a sufficient indemnity bond; and

(3) satisfies other reasonable requirementsimposed by the issuer.

(b) If, after the issue ofla new security certificate, a protected purchaser of the original
certificate presents it for registration of transfer, the issuer shall register the transfer unless an
overissuewould result. Inthat case, theissuer'sliability isgoverned by § 57A-8-210. In addition
to any rights on the indemnity bond, an issuer may recover the new certificate from a person to
whom it was issued or any person taking under that person, except a protected purchaser.

57A-8-406.If asecurity certificate has been |ost, apparently destroyed, or wrongfully taken,
and the owner failsto notify the issuer of that fact within areasonable time after the owner has
notice of it and the issuer registers a transfer of the security before receiving notification, the

owner may not assert againgt the issuer a claim for registering the transfer under 8§ 57A-8-404
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or aclaim to a new security certificate under § 57A-8-405.

57A-8-407.A person acting asauthenticating trustee, transfer agent, registrar, or other agent
for an issuer in the registration of a transfer of its securities, in the issue of new security
certificatesor uncertificated securities, or inthe cancellation of surrendered security certificates
has the same obligation to the holder or owner of a certificated or uncertificated security with
regard to the particular functions performed as the issuer has in regard to those functions.

PART 5
SECURITY ENTITLEMENTS

57A-8-501.

() "Securities account” means an account to which afinancial asset is or may be credited
in accordance with an agreement under which the person maintaining the account undertakesto
treat the person for whom the account is maintained as entitled to exercise the rights that
comprise the financial asset.

(b) Except as otherwise provided in subsections (d) and (€), a person acquires a security
entitlement if a securities intermediary:

(1) indicates by book entry that a financial asset has been credited to the person's

Securities account;

(2) receivesafinancia asset from the person or acquires a financial asset for the person

and, in either case, acceptsit for credit to the person's securities account; or

(3) becomesabligated under other law, regulation, or ruleto credit afinancial assettothe

person's securities account.

(c) If acondition of subsection (b) has been met, a person has a security entitlement even
though the securities intermediary does not itsalf hold the financial asset.

(d) If asecuritiesintermediary holds a financial asset for another person, and the financial

asset isregistered in the name of, payable to the order of, or specially indorsed to the other
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person, and has not been indorsed to the securitiesintermediary or in blank, the other personis
treated as holding the financial asset directly rather than as having a security entitlement with
respect to the financial asset.

(e) Issuance of a security is not establishment of a security entitlement.

57A-8-502.An action based on an adverse claim to a financial asset, whether framed in
conversion, replevin, congtructive trust, equitable lien, or other theory, may not be asserted
againgt a person who acquires a security entitlement under 8 57A-8-501 for value and without
notice of the adverse claim.

57A-8-503.

() To theextent necessary for a securitiesintermediary to satisfy all security entitlements
with respect to aparticular financial asset, al interestsinthat financial asset held by the securities
intermediary are held by the securitiesintermediary for the entitlement holders, are not property
of the securities intermediary, and are not subject to claims of creditors of the securities
intermediary, except as otherwise provided in § 57A-8-511.

(b) Anentitlement holder'sproperty interest with respect to aparticular financial asset under
subsection (@) is a pro rata property interest in all interests in that financial asset held by the
securities intermediary, without regard to the time the entitlement holder acquired the security
entitlement or the time the securities intermediary acquired the interest in that financial asset.

(c) Anentitlement holder's property interest with respect to aparticular financial asset under
subsection (a) may be enforced againgt the securities intermediary only by exercise of the
entitlement holder's rights under 88 57A-8-505 to 57A-8-508, inclusive,

(d) Anentitlement holder'sproperty interest with respect to aparticular financial asset under
subsection (&) may be enforced againgt a purchaser of the financial asset or interest therein only
if:

(1) insolvency proceedings have been initiated by or against the securitiesintermediary;
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(2) the securitiesintermediary does not have sufficient interests in the financial asset to

satisfy the security entitlements of al of its entitlement holdersto that financial asset;

(3) thesecuritiesintermediary violated itsobligationsunder 8 57A-8-504 by transferring

the financial asset or interest therein to the purchaser; and

(4)  the purchaser is not protected under subsection (€).

The trustee or other liquidator, acting on behalf of al entitlement holders having security
entitlements with respect to a particular financial asset, may recover the financial asset, or
interest therein, from the purchaser. If the trustee or other liquidator elects not to pursue that
right, an entitlement holder whose security entitlement remains unsatisfied has the right to
recover itsinterest in the financial asset from the purchaser.

(e) Anaction based on the entitlement holder's property interest with respect to a particular
financial asset under subsection (a), whether framed in conversion, replevin, constructive trust,
equitablelien, or other theory, may not be asserted against any purchaser of afinancial asset or
interest therein who givesvalue, obtains control, and does not act in collus on with the securities
intermediary in violating the securities intermediary’s obligations under § 57A-8-504.

57A-8-504.

() A securitiesintermediary shall promptly obtain and thereafter maintain afinancial asset
inaquantity corresponding to theaggregate of all security entitlementsit hasestablished infavor
of its entitlement holders with respect to that financial asset. The securities intermediary may
maintain those financial assets directly or through one or more other securities intermediaries.

(b) Except totheextent otherwise agreed by itsentitlement holder, a securitiesintermediary
may not grant any security interestsin afinancial asset it is obligated to maintain pursuant to
subsection (a).

(c) A securitiesintermediary satisfies the duty in subsection (a) if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the
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entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due care in
accordance with reasonable commercial standardsto obtain and maintainthe financial
asset.

(d) Thissectiondoesnot apply to aclearing corporation that isitself the obligor of an option
or smilar obligation to which its entitlement holders have security entitlements.

57A-8-505.

(@) A securitiesintermediary shall take action to obtain a payment or distribution made by
theissuer of afinancial asset. A securitiesintermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the

entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due care in

accordance with reasonable commercial standards to attempt to obtain the payment
or digtribution.

(b) A securities intermediary is obligated to its entitlement holder for a payment or
digtribution made by the issuer of afinancial asset if the payment or distribution isreceived by
the securities intermediary.

57A-8-506.A securitiesintermediary shall exercise rights with respect to afinancial asset if
directed to do so by an entitlement holder. A securities intermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the

entitlement holder and the securities intermediary; or

(2) intheabsence of agreement, the securitiesintermediary either places the entitlement

holder inaposition to exercisetherightsdirectly or exercises due care in accordance
with reasonable commercial standards to follow the direction of the entitlement

holder.
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57A-8-507.

(@) A securitiesintermediary shall comply with an entitlement order if the entitlement order
is originated by the appropriate person, the securities intermediary has had reasonable
opportunity to assure itsdf that the entitlement order is genuine and authorized, and the
securitiesintermediary has had reasonable opportunity to comply with the entitlement order. A
securitiesintermediary satisfies the duty if:

(1) the securities intermediary acts with respect to the duty as agreed upon by the

entitlement holder and the securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due care in

accordance with reasonable commercial standards to comply with the entitlement
order.

(b) If a securities intermediary transfers a financial asset pursuant to an ineffective
entitlement order, the securitiesintermediary shall reestablish a security entitlement in favor of
the person entitled to it, and pay or credit any payments or distributions that the person did not
receive as a result of the wrongful transfer. If the securitiesintermediary does not reestablish a
security entitlement, the securities intermediary isliable to the entitlement holder for damages.

57A-8-508.A securities intermediary shall act at the direction of an entitlement holder to
change a security entitlement into another available form of holding for which the entitlement
holder isdigible, or to cause the financial asset to be transferred to a securities account of the
entitlement holder with another securities intermediary. A securities intermediary satisfies the
duty if:

(1) the securities intermediary acts as agreed upon by the entitlement holder and the

securities intermediary; or

(2) in the absence of agreement, the securities intermediary exercises due care in

accordance with reasonable commercial standards to follow the direction of the
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entitlement holder.

57A-8-509.

(a) If the substance of a duty imposed upon a securitiesintermediary by 88 57A-8-504 to
57A-8-508, inclusive, isthe subject of other statute, regulation, or rule, compliance with that
statute, regulation, or rule satisfies the duty.

(b) To the extent that specific standards for the performance of the duties of a securities
intermediary or the exercise of the rights of an entitlement holder are not specified by other
statute, regulation, or rule or by agreement between the securitiesintermediary and entitlement
holder, the securities intermediary shall perform its duties and the entitlement holder shall
exercise itsrightsin a commercially reasonable manner.

(c) Theobligation of a securitiesintermediary to perform the dutiesimposed by 88 57A-8-504
to 57A-8-508, inclusive, is subject to:

() rightsof the securitiesintermediary arisng out of asecurity interest under a security

agreement with the entitlement holder or otherwise; and

(2) rights of the securitiesintermediary under other law, regulation, rule, or agreement

to withhold performance of its duties as a result of unfulfilled obligations of the
entitlement holder to the securities intermediary.

(d) Sections57A-8-504 to 57A-8-508, inclusive, do not require a securitiesintermediary to
take any action that is prohibited by other statute, regulation, or rule.

57A-8-510.

(@) Anaction based on an adverse claimto afinancial asset or security entitlement, whether
framed in conversion, replevin, constructive trust, equitable lien, or other theory, may not be
asserted againgt a person who purchases a security entitlement, or an interest therein, from an
entitlement holder if the purchaser gives value, does not have notice of the adverse claim, and

obtains control.
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(b) If an adverse claim could not have been asserted againgt an entitlement holder under
§ 57A-8-502, the adverse claim cannot be asserted against a person who purchases a security
entitlement, or an interest therein, from the entitlement holder.

(c) Inacasenot covered by the priority rulesin chapter 57A-9, a purchaser for value of a
security entitlement, or an interest therein, who obtains control has priority over apurchaser of
asecurity entitlement, or aninterest therein, who does not obtain control. Purchaserswho have
control rank equally, except that a securities intermediary as purchaser has priority over a
conflicting purchaser who has control unless otherwise agreed by the securitiesintermediary.

57A-8-511.

() Except asotherwise provided in subsections(b) and (c), if asecuritiesintermediary does
not have sufficient interests in a particular financial asset to satisfy both its obligations to
entitlement holders who have security entitlementsto that financial asset and its obligation to a
creditor of the securitiesintermediary who hasasecurity interest inthat financial asset, theclaims
of entitlement holders, other than the creditor, have priority over the claim of the creditor.

(b) A claimof acreditor of asecuritiesintermediary who hasa security interestinafinancial
asset held by a securities intermediary has priority over claims of the securities intermediary's
entitlement holders who have security entitlements with respect to that financial asset if the
creditor has control over the financial asst.

(c) If aclearing corporation does not have sufficient financial assets to satisfy both its
obligationsto entitlement hol derswho have security entitlementswith respect to afinancial asset
and its obligation to a creditor of the clearing corporation who has a security interest in that
financial asset, the claim of the creditor has priority over the claims of entitlement holders.

PART 6
TRANSITION PROVISIONS FOR REVISED ARTICLE 8

AND CONFORMING AMENDMENTSTO ARTICLES], 3,4, 5,9, AND 10
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57A-8-601.This Act takes effect July 1, 1999.

57A-8-602.This Act repeals chapter 57A-8.

57A-8-603.

(@) ThisAct doesnot affect an action or proceeding commenced beforethis Act takeseffect.

(b) If asecurity interest in a security is perfected at the date this Act takes effect, and the
action by which the security interest was perfected would suffice to perfect a security interest
under this Act, no further action is required to continue perfection. If a security interest in a
security isperfected at the date this Act takes effect but the action by which the security interest
was perfected would not sufficeto perfect asecurity interest under thisAct, the security interest
remains perfected for a period of four months after the effective date and continues perfected
thereafter if appropriate action to perfect under thisAct istaken within that period. If a security
interest isperfected at the datethis Act takes effect and the security interest can be perfected by
filing under this Act, afinancing statement signed by the secured party instead of the debtor may
be filed within that period to continue perfection or thereafter to perfect.

Section 2. That subdivision (6) of 8 57A-9-103 be amended to read as follows:

(6)

| nvestment property.

(@ Thissubsection appliesto investment property.

(b)  Except as otherwise provided in paragraph (f), during the time that a security

certificateislocated inajurisdiction, perfection of asecurity interest, the effect

of perfection or nonperfection, and the priority of a security interest in the

certificated security represented thereby are governed by the local law of that

jurisdiction.
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Except asotherwise provided in paragraph (f), perfection of asecurity interest,

the effect of perfection or non-perfection, and the priority of asecurity interest

in an uncertificated security are governed by the local law of the issuer's

jurisdiction as specified in § 57A-8-110(d).

Except asotherwiseprovidedin paragraph (), perfection of asecurity interest,

the effect of perfection or nonperfection, and the priority of asecurity interest

in asecurity entitlement or securities account are governed by the local law of

the securities intermediary's jurisdiction as specified in 8 57A-8-110(e).

Except asotherwise provided in paragraph (), perfection of asecurity interet,

the effect of perfection or nonperfection, and the priority of a security interest

in acommodity contract or commodity account are governed by thelocal law

of the commodity intermediary'sjurisdiction. The following rules determine a

"commodity intermediary's jurisdiction” for purposes of this paragraph:

(i)  If an agreement between the commodity intermediary and commodity

customer specifies that it is governed by the law of a particular

juridiction, that jurisdiction is the commodity intermediary's

jurisdiction.

(i)  If an agreement between the commodity intermediary and commodity

customer does not specify the governing law as provided in

subparagraph (i), but expresdy specifiesthat the commodity account is

maintained at an officein aparticular jurisdiction, that jurisdictionisthe

commodity intermediary's jurisdiction.

iii If an agreement between the commodity intermediary and commodity

customer does not specify a jurisdiction as provided in subparagraphs

(i) or (ii), the commodity intermediary'sjurisdiction isthe jurisdictionin
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which is located the office identified in an account statement as the

office serving the commodity customer's account.

(iv) If an agreement between the commodity intermediary and commodity

customer does not specify a jurisdiction as provided in subparagraphs

(i) or (ii) and an account statement does not identify an office serving

the commodity customer's account asprovidedin subparagraph (iii), the

commodity intermediary's jurisdiction is the jurisdiction in which is

located the chief executive office of the commodity intermediary.

Perfection of a security interest by filing, automatic perfection of a security

interest in investment property granted by abroker or securitiesintermediary,

and automatic perfection of a security interest in a commodity contract or

commodity account granted by acommaodity intermediary are governed by the

local law of the jurisdiction in which the debtor is located.

Section 3. That 8 57A-9-105 be amended to read as follows:

57A-9-105.

(1) Inthischapter unlessthe context otherwise requires:

(@

(b)

(©)

"Account debtor" means the person who is obligated on an account, chattel
paper or general intangible;

"Chattel paper”" means awriting or writings which evidence both a monetary
obligation and a security interest in or a lease of specific goods, but a charter
or other contract involving the use or hire of a vessel is not chattel paper.
When atransaction is evidenced both by such a security agreement or alease
and by an instrument or a series of instruments, the group of writings taken
together congtitutes chattel paper;

"Collateral” means the property subject to a security interest, and includes
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(h)

(i)
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accounts and chattel paper which have been sold;

"Debtor" means the person who owes payment or other performance of the
obligation secured, whether or not he owns or hasrightsin the collateral, and
includes the sdller of accounts or chattel paper. Where the debtor and the
owner of the collateral are not the same person, the term "debtor" means the
owner of the collateral in any provison of the chapter dealing with the
collateral, the obligor in any provison dealing with the obligation, and may
include both where the context so requires,

"Deposit account” means a demand, time, savings, passbook or like account
maintained with a bank, savings and loan association, credit union or like
organization, other than an account evidenced by a certificate of depost;
"Document” means document of title as defined in the general definitions of
chapter 57A-1 (8 57A-1-201), and arecei pt of the kind described in subsection
57A-7-201(2);

"Encumbrance” includes real estate mortgages and other liens on real estate
and all other rightsin real estate that are not ownership interests,

"Goods' includesall thingswhich are movable at the time the security interest
attaches or which are fixtures (8 57A-9-313), but does not include money,
documents, instruments, accounts, chattel paper, general intangibles, or
minerals or the like (including oil and gas) before extraction. "Goods" also
includes standing timber which isto be cut and removed under a conveyance
or contracts for sale, the unborn young of animals and growing crops,
"Instrument” means a negotiable ingrument (defined in § 57A-3-104), era

eertifreated-security-(deftnedHn§-57A-8-162); awriting that would otherwise

qualify asacertificate of deposit asdefined in subsection 57A-3-104(j) but for
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the fact that the writing contains a limitation on transfer, or any other writing
which evidences a right to the payment of money and is not itself a security
agreement or lease and is of a type which isin ordinary course of business
transferred by ddlivery with any necessary endorsement or assgnment. The

term does not include investment property;

"Mortgage" means a consensual interest created by areal estate mortgage, a
trust deed on real estate, or the like;

An advance ismade "pursuant to commitment” if the secured party has bound
himsdf to makeit, whether or not asubsequent event of default or other event
not within his control has relieved or may relieve him from his obligation;
"Secured party" means alender, seller or other person in whose favor thereis
asecurity interest, including a person to whom accountsor chattel paper have
been sold. When the holders of obligationsissued under anindenture of trust,
equipment trust agreement or the like are represented by a trustee or other
person, the representative is the secured party;

"Security agreement” means an agreement which creates or provides for a
security interest;

"Transmitting utility" meansany person engaged intherailroad, street railway
or trolley busbusiness, the e ectric or el ectronicscommuni cationstransmission
business, the transmisson of goods by pipeine, or the transmission or the
production and transmission of € ectricity, steam, gasor water, or theprovison
of sewer service. Any corporation filing a financing statement under this
chapter and under the authority of the provisons of 88 49-34-11 to

49-34-11.4, inclusive, shall be deemed a "transmitting utility” hereunder.

Other definitions applying to this chapter and the sections in which they appear are:
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"Account.”
"Attach."

"Commodity contract."

"Commodity customer.”

"Commodity intermediary."

"Congtruction mortgage.”
"Consumer goods."
"Contral."

"Equipment.”

"Farm products."
"Fixture."

"Fixture filing."

"General intangibles.”
"Inventory."”

" nvestment property."

"Lien creditor.”

"Proceeds."

"Purchase money security interest.”

"United States."

"Broker."
"Certificated security."”
"Check."

"Clearing corporation.”

"Contract for sale."

"Control."

"Delivery."

-44 -

§ 57A-9-106.
§ 57A-9-203.

§ 57A-9-115.
§ 57A-9-115.
§ 57A-9-115.
§ 57A-9-313(1).
§ 57A-9-109(1).
§ 57A-9-115.
§ 57A-9-109(2).
§ 57A-9-109(3).

§ 57A-9-313.
§ 57A-9-313.
§ 57A-9-106.

§ 57A-9-109(4).
§ 57A-9-115.

§ 57A-9-301(3).
§ 57A-9-306(1).

§ 57A-9-107.
§ 57A-9-103.

The following definitionsin other chapters apply to this chapter:

§ 57A-8-102.
8§ 57A-8-102.

§ 57A-3-104.

8§ 57A-8-102.

§ 57A-2-106.

§ 57A-8-106.
§ 57A-8-301.

SB 154
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"Entitlement holder." § 57A-8-102.
"Financial asset." § 57A-8-102.
"Holder in due course." § 57A-3-302.
"Note." § 57A-3-104.
"Sale" § 57A-2-106.
"Securities intermediary." 8§ 57A-8-102.
"Securitry." 8§ 57A-8-102.
"Securitry certificate." § 57A-8-102.
"Securitry entitlement." § 57A-8-102.
"Uncertificated security." § 57A-8-102.

(4) Inaddition chapter 57A-1 contains general definitionsand principlesof construction
and interpretation applicable throughout this chapter.
Section 4. That § 57A-9-106 be amended to read as follows:
57A-9-106. "Account" means any right to payment for goods sold or leased or for services
rendered which is not evidenced by an instrument or chattel paper whether or not it has been
earned by performance. "General intangibles' means any personal property (including thingsin

action) other than goods, accounts, chattel paper, documents, instruments, investment property,

and money. All rights to payment earned or unearned under a charter or contract involving the
use or hire of avessel and all rightsincident to the charter or contract are accounts.
Section 5. That chapter 57A-9 be amended by adding thereto aNEW SECTION to read as
follows:
57A-9-115.
(1) Inthischapter:
(@ "Commodity account” means an account maintained by a commodity

intermediary in which a commodity contract is carried for a commodity
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customer.

"Commaodity contract” means a commodity futures contract, an option on a

commodity futures contract, a commodity option, or other contract that, in

each casg, is.

(i)  traded on or subject to the rules of a board of trade that has been
designated as a contract market for such a contract pursuant to the
federal commoditieslaws; or

(i)  traded onaforeign commodity board of trade, exchange, or market, and
is carried on the books of a commodity intermediary for a commodity
customer.

"Commodity customer" means a person for whom a commaodity intermediary

carries a commodity contract on its books.

"Commodity intermediary” means.

(i)  apersonwhoisregistered as afutures commission merchant under the
federal commaoditieslaws; or

(i)  aperson who in the ordinary course of its business provides clearance
or settlement services for a board of trade that has been designated as
a contract market pursuant to the federal commodities laws.

"Control" with respect to a certificated security, uncertificated security, or

security entitlement hasthe meaning specifiedin 8§ 57A-8-106. A secured party

has control over acommodity contract if by agreement among the commodity
customer, the commaodity intermediary, and the secured party, the commodity
intermediary has agreed that it will apply any value digtributed on account of
the commodity contract as directed by the secured party without further

consent by the commodity customer. If a commodity customer grants a
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security interest in acommaodity contract to itsown commodity intermediary,

the commodity intermediary as secured party hascontrol. A secured party has

control over a securities account or commodity account if the secured party

hascontrol over dl security entitlementsor commodity contractscarriedinthe

securities account or commodity account.
(f)  "Investment property" means.

(i)  asecurity, whether certificated or uncertificated;

(i)  asecurity entitlement;

(i)  asecurities account;

(iv) acommodity contract; or

(v) acommodity account.
Attachment or perfection of a security interest in a securities account is also
attachment or perfection of asecurity interest inall security entitlementscarried inthe
securities account. Attachment or perfection of a security interest in a commodity
account is also attachment or perfection of a security interest in al commodity
contracts carried in the commodity account.
A description of collateral inasecurity agreement or financing statement is sufficient
to createor perfect asecurity interest in acertificated security, uncertificated security,
security entitlement, securities account, commaodity contract, or commodity account
whether it describes the collateral by those terms, or as investment property, or by
description of the underlying security, financial asset, or commodity contract. A
description of investment property collateral in a security agreement or financing
satement is sufficient if it identifiesthe collateral by specific listing, by category, by
quantity, by a computational or allocational formula or procedure, or by any other

method, if the identity of the collateral is objectively determinable.
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Perfection of a security interest in investment property is governed by the following

rules.
@
(b)

(©)

(d)

A security interest in investment property may be perfected by control.
Except as otherwise provided in paragraphs (¢) and (d), a security interest in
investment property may be perfected by filing.

If the debtor is a broker or securities intermediary, a security interest in
investment property is perfected when it attaches. The filing of a financing
statement with respect to asecurity interest ininvestment property granted by
abroker or securitiesintermediary has no effect for purposes of perfection or
priority with respect to that security interest.

If a debtor is a commodity intermediary, a security interest in a commodity
contract or acommodity account is perfected when it attaches. Thefiling of a
financing statement with respect to a security interest inacommodity contract
or acommodity account granted by acommodity intermediary hasno effect for

purposes of perfection or priority with respect to that security interest.

Priority between conflicting security interests in the same investment property is

governed by the following rules:

(@

(b)

(©)

A security interest of asecured party who hascontrol over investment property
has priority over a security interest of a secured party who does not have
control over the investment property.

Except as otherwise provided in paragraphs (c) and (d), conflicting security
interests of secured parties each of whom has control rank equally.

Except as otherwise agreed by the securities intermediary, a security interest
in a security entitlement or a securities account granted to the debtor's own

securities intermediary has priority over any security interest granted by the
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debtor to another secured party.

(d)  Except asotherwise agreed by the commodity intermediary, asecurity interest
inacommodity contract or acommodity account granted to the debtor's own
commodity intermediary has priority over any security interest granted by the
debtor to another secured party.

(e)  Conflicting security interests granted by abroker, asecuritiesintermediary, or
a commodity intermediary which are perfected without control rank equally.

(f)  Inall other cases, priority between conflicting security interestsin investment
property isgoverned by 8 57A-9-312(5), (6), and (7). Section 57A-9-312(4)
does not apply to investment property.

If asecurity certificate in registered form is delivered to a secured party pursuant to

agreement, a written security agreement is not required for attachment or

enforceability of the security interest, delivery suffices for perfection of the security
interest, and the security interest has priority over a conflicting security interest

perfected by means other than control, even if a necessary indorsement is lacking.

Section 6. That chapter 57A-9 be amended by adding thereto aNEW SECTION to read as

follows:
57A-9-116.
(1) If aperson buysafinancial asset through a securitiesintermediary in atransaction in

which the buyer isobligated to pay the purchase price to the securities intermediary
at the time of the purchase, and the securitiesintermediary credits the financial asset
to the buyer's securitiesaccount before the buyer paysthe securitiesintermediary, the
securities intermediary has a security interest in the buyer's security entitlement
securing the buyer's obligation to pay. A security agreement is not required for

attachment or enforceability of the security interest, and the security interest is
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automatically perfected.

If acertificated security, or other financial asset represented by awritingwhichinthe
ordinary course of businessistransferred by delivery with any necessary indorsement
or assgnment isdelivered pursuant to an agreement between personsin the business
of dealing with such securitiesor financial assets and the agreement callsfor ddivery
versus payment, the person delivering the certificate or other financial asset has a
security interest inthe certificated security or other financial asset securingthe sdller's
right to recelve payment. A security agreement is not required for attachment or
enforceability of the security interest, and the security interest is automatically

perfected.

Section 7. That 8 57A-9-203 be amended to read as follows:

57A-9-203.

(1)

Subject to the provisions of §-57A=4-268 8§ 57A-4-210 on the security interest of a

collecting bank, §57A-8-321-on-seeurity-thterestst-seedrities 88 57A-9-115 and

57A-9-116 on security interests in investment property, and § 57A-9-113 on a

security interest arisng under the chapter on sales, a security interest is not
enforceable against the debtor or third parties with respect to the collateral and does
not attach unless:

(@) Thecadllateral isinthe possession of the secured party pursuant to agreement,

thecollateral isinvestment property and the secured party hascontrol pursuant

to agreement, or the debtor has signed a security agreement which contains a
description of the collateral and in addition, when the security interest covers
crops growing or to be grown or timber to be cut, a description of the land
concerned; and

(b)  Value has been given; and
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(c) Thedebtor hasrightsin the collateral.

A security interest attaches when it becomes enforceable against the debtor with
respect to the collateral. Attachment occurs as soon as all of the events specified in
subsection (1) have taken place unless explicit agreement postpones the time of
attaching.

Unless otherwise agreed a security agreement gives the secured party the rights to
proceeds provided by 8 57A-9-306.

A transaction, although subject to this chapter, is also subject to chapters 54-4 to
54-7, inclusve, and in the case of conflict between the provisions of this chapter and
any such statute, the provisons of Title 54 control. Failure to comply with any

applicable statute has only the effect which is specified therein.

Section 8. That 8 57A-9-301 be amended to read as follows:

57A-9-301.

(1)

Except as otherwise provided in subsection (2), an unperfected security interest is

subordinate to the rights of:

(@) Personsentitled to priority under 8 57A-9-312;

(b) A person who becomesalien creditor beforethe security interest is perfected;

(c) Inthecaseof goods, instruments, documents, and chattel paper, aperson who
is not a secured party and who is a transferee in bulk or other buyer not in
ordinary course of business, or isabuyer of farm productsin ordinary course
of business, to the extent that he gives value and receives ddivery of the
collateral without knowledge of the security interest and beforeit isperfected;

(d) Inthe case of accountsand, general intangibles, and investment property, a

person who isnot asecured party and who isatransfereeto the extent that he

gives value without knowledge of the security interest and before it is
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perfected.

If the secured party fileswith respect to a purchase money security interest before or
within twenty days after the debtor receives possession of the collateral, he takes
priority over therightsof atransfereein bulk or of alien creditor which arise between
the time the security interest attaches and the time of filing.

A "lien creditor" means a creditor who has acquired a lien on the property involved
by attachment, levy or the like and includes an assignee for benefit of creditorsfrom
the time of assignment, and a trustee in bankruptcy from the date of the filing of the
petition or a receiver in equity from the time of appointment.

A person who becomes a lien creditor while a security interest is perfected takes
subject to the security interest only to the extent that it secures advances made before
he becomes a lien creditor or within forty-five days thereafter or made without
knowledge of the lien or pursuant to acommitment entered into without knowledge

of thelien.

Section 9. That 8 57A-9-302 be amended to read as follows:

57A-9-302.

(1)

A financing statement must be filed to perfect all security interests except the

following:

(@) A security interest in collateral in possesson of the secured party under
§ 57A-9-305;

(b) A security interest temporarily perfected ininstruments, certificated securities,

or documents without delivery under 8 57A-9-304 or in proceeds for a
twenty-day period under 8 57A-9-306;
(c) A security interest created by an assgnment of a beneficial interest in atrust

or a decedent's estate;
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A purchase money security interest in consumer goods; but filing is required
for amotor vehicle required to be registered; and fixture filing isrequired for
priority over conflicting interests in fixtures to the extent provided in
§ 57A-9-313;

An assgnment of accounts which does not alone or in conjunction with other
assgnmentsto the same assignee transfer a sgnificant part of the outstanding
accounts of the assignor;

A security interest of a collecting bank (8 57A-4-208) or in securities
(8 57A-8-321) or arisng under the chapter on sales (see § 57A-9-113) or
covered in subsection (3) of this section;

An assgnment for the benefit of al the creditors of the transferor, and
subsequent transfers by the assignee thereunder;

A security interest in investment property which is perfected without filing

under 8 57A-9-115 or 57A-9-116.

If asecured party assgns a perfected security interest, no filing under this chapter is

required in order to continue the perfected status of the security interest against

creditors of and transferees from the original debtor.

Thefiling of afinancing statement otherwise required by thischapter isnot necessary

or effective to perfect a security interest in property subject to:

(@

(b)

a dtatute or treaty of the United States which provides for a national or
international registration or a national or international certificate of title or
which specifiesaplace of filing different from that specified in this chapter for
filing of the security interest; or

a certificate of title statute of this state under the law of which indication of a

security interest on the certificate of title is required as a condition of
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perfection; but during any period in which collateral isinventory held for sale
by a person who is in the business of selling goods of that kind, the filing
provisions of thischapter (Part 4) apply to a security interest in that collateral
created by him as debtor; a security interest in a snowmobile which attached
prior to July 1, 1991, may be perfected by notation on the certificate of title
under chapter 32-3 or in accordance with the provisions of chapter 57A-9;
(c) acetificate of title statute of another jurisdiction under the law of which
indication of a security interest on the certificate isrequired as a condition of
perfection (subsection 57A-9-103(2)); or
(d) thefollowing statutes of this state: 88 49-34-11 to 49-34-11.4, inclusive.
Compliance with a statute or treaty described in subsection (3) is equivalent to the
filing of a financing statement under this chapter, and a security interest in property
subject to the statute or treaty can be perfected only by compliance therewith except
asprovided in 8 57A-9-103 on multiple state transactions. Duration and renewal of
perfection of asecurity interest perfected by compliance with the statute or treaty are
governed by the provisions of the statute or treaty; in other respects the security

interest is subject to this chapter.

Section 10. That 8 57A-9-303 be amended to read as follows:

57A-9-303.

(1)

(2)

A security interest is perfected when it has attached and when dl of the applicable
steps required for perfection have been taken. Such steps are specified in 88 57A-9-
115, 57A-9-302, 57A-9-304, 57A-9-305, and 57A-9-306. If such steps are taken
before the security interest attaches, it is perfected at the time when it attaches.

If a security interest isoriginally perfected in any way permitted under this chapter

and is subsequently perfected in some other way under this chapter, without an
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intermediate period when it was unperfected, the security interest shall be deemed to

be perfected continuoudly for the purposes of this chapter.

Section 11. That 8 57A-9-304 be amended to read as follows:

57A-9-304.

(1)

(2)

3)

(4)

()

A security interest in chattel paper or negotiable documents may be perfected by
filing. A security interest in money or instruments (other than eertifieated-seetrities
of instruments which congtitute part of chattel paper) can be perfected only by the
secured party'staking possession, except asprovided insubsections (4) and (5) of this
section and subsections (2) and (3) of § 57A-9-306 on proceeds.

During the period that goods are in the possession of the issuer of a negotiable
document therefor, a security interest in the goods is perfected by perfecting a
security interest in the document, and any security interest in the goods otherwise
perfected during such period is subject thereto.

A security interest in goods in the possession of a bailee other than one who has
issued a negotiable document therefor is perfected by issuance of a document inthe
name of the secured party or by the bailee's receipt of notification of the secured

party'sinterest or by filing asto the goods.

A security interest in instruments-(ether—than—eertifieated-seeurities), certificated

securities, or negotiable documents is perfected without filing or the taking of
possession for aperiod of twenty-one daysfrom thetimeit attachesto the extent that
it arises for new value given under a written security agreement.

A security interest remains perfected for a period of twenty-one days without filing

whereasecured party having aperfected security interest inaninstrument-(etherthan

acertifieated-seedrity), a certificated security, a negotiable document or goods in

possession of abailee other than one who hasissued a negotiable document therefor
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(@) Makesavailableto the debtor the goods or documents representing the goods
for the purpose of ultimate sale or exchange or for the purpose of loading,
unloading, storing, shipping, transshipping, manufacturing, processng or
otherwise dealing with them inamanner preliminary to their sale or exchange;
but priority between conflicting security interests in the goods is subject to
subsection (3) of § 57A-9-312; or

(b) Ddiverstheinstrument or certificated security to the debtor for the purpose

of ultimate sale or exchange or of presentation, collection, renewal or
registration of transfer.
(6)  After the twenty-one day period in subsections (4) and (5) perfection depends upon
compliance with applicable provisons of this chapter.
Section 12. That § 57A-9-305 be amended to read as follows:
57A-9-305. A security interest in letters of credit and advices of credit (subsection (2) (a)
of § 57A-5-116), goods, insruments-{ether—than—ecertifreated-seedrttiesy, money, negotiable
documents or chattel paper may be perfected by the secured party's taking possession of the
collateral. If such collateral other than goods covered by a negotiable document is held by a
bailee, the secured party is deemed to have possession from the time the bailee receives
notification of the secured party'sinterest. A security interest isperfected by possession from the
time possession is taken without relation back and continues only so long as possession is
retained, unless otherwise specified in this chapter. The security interest may be otherwise
perfected as provided in this chapter before or after the period of possession by the secured
party.
Section 13. That § 57A-9-306 be amended to read as follows:
57A-9-306.

(1) "Proceeds' includes whatever is received upon the sale, lease, exchange, collection
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or other disposition of collateral or proceeds. | nsurance payable by reason of loss or
damageto thecollateral isproceeds, except to the extent that it ispayableto aperson

other thanaparty to the security agreement. Any paymentsor distributionsmadewith

respect to investment property collateral are proceeds. Money, checks, deposit

accounts and the like are "cash proceeds."”

Except where this chapter otherwise provides, a security interest continues in

collateral notwithstanding sale, exchange or other disposition thereof unless the

disposition was authorized by the secured party in the security agreement or
otherwise, and also continues in any identifiable proceeds including collections
received by the debtor.

The security interest in proceeds is a continuoudy perfected security interest if the

interest inthe original collateral was perfected but it ceasesto be a perfected security

interest and becomes unperfected twenty days after receipt of the proceeds by the
debtor unless:

(@ A filed financing statement covers the original collateral and the proceeds are
collateral in which a security interest may be perfected by filing inthe office or
offices where the financing statement has been filed and, if the proceeds are
acquired with cash proceeds, the description of collateral in the financing
statement indicates the types of property constituting the proceeds; or

(b) A filed financing statement coversthe original collateral and the proceeds are
identifiable cash proceeds; o

(c) The origina collateral was investment property and the proceeds are

identifiable cash proceeds; or

(d) Thesecurity interest in the proceeds is perfected before the expiration of the

twenty-day period. Except as provided in this section, a security interest in
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proceeds can be perfected only by the methods or under the circumstances

permitted in this chapter for original collateral of the same type.

In the event of insolvency proceedings instituted by or against a debtor, a secured

party with a perfected security interest in proceeds has a perfected security interest:

(@

(b)

(©)

(d)

In identifiable noncash proceeds and in separate deposit accounts containing

only proceeds,

Inidentifiablecash proceedsintheform of money whichisneither commingled

with other money nor deposited in a deposit account prior to the insolvency

proceedings,

In identifiable cash proceeds in the form of checks and the like which are not

deposited in a deposit account prior to the insolvency proceedings, and

In al cash and deposit accounts of the debtor, in which proceeds have been

commingled with other funds, but the perfected security interest under this

paragraph (d) is

(i)  Subject to any right of setoff; and

(i)  Limited to an amount not greater than the amount of any cash proceeds
received by the debtor within twenty days before the ingtitution of the
insolvency proceedings lessthe sum of (1) the paymentsto the secured
party on account of cash proceeds received by the debtor during such
period and (I1) the cash proceeds received by the debtor during such
period to which the secured party is entitled under paragraphs (a)

through (c) of this subsection (4).

If asale of goods results in an account or chattel paper which is transferred by the

sdller to a secured party, and if the goods are returned to or are repossessed by the

seller or the secured party, the following rules determine priorities:
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(@ If thegoodswere collateral at thetime of salefor anindebtedness of the sdller
which is gill unpaid, the original security interest attaches again to the goods
and continues as a perfected security interest if it was perfected at the time
when the goods were sold. If the security interest was originally perfected by
a filing which is sill effective, nothing further is required to continue the
perfected status, in any other case, the secured party must take possession of
the returned or repossessed goods or mugt file.

(b)  Anunpaid transferee of the chattel paper has a security interest in the goods
againg the transferor. Such security interest is prior to a security interest
asserted under paragraph (a) to the extent that the transferee of the chattel
paper was entitled to priority under § 57A-9-308.

(c)  Anunpaidtransferee of the account hasasecurity interest inthe goods against
the transferor. Such security interest is subordinate to a security interest
asserted under paragraph (a).

(d) A security interest of an unpaid transferee asserted under paragraph (b) or (c)
must be perfected for protection against creditors of the transferor and
purchasers of the returned or repossessed goods.

Section 14. That § 57A-9-309 be amended to read as follows:

57A-9-309. Nothing in this chapter limitsthe rights of aholder in due course of anegotiable
instrument (8 57A-3-302) or a holder to whom a negotiable document of title has been duly
negotiated (§ 57A-7-501) or abenafide protected purchaser of a security (§57A-8-362 § 57A-
8-303) and such holdersor purchaserstake priority over an earlier security interest even though
perfected. Filing under this chapter does not constitute notice of the security interest to such
holders or purchasers.

Section 15. That 8 57A-9-312 be amended to read as follows:
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57A-9-312.

(1)

(2)

3)

Therulesof priority stated in other sections of thispart and in the following sections
shall govern when applicable: §57A=4-268 § 57A-4-210 with respect to the security
interests of collecting banks in items being collected, accompanying documents and
proceeds, 8 57A-9-103 on security interests related to other jurisdictions;

8 57A-9-114 on consgnments, 8 57A-9-115 on security interests in investment

roperty.

A perfected security interest in crops for new value given to enable the debtor to

producethe cropsduring the production season and given not morethan three months

before the crops become growing crops by planting or otherwise takes priority over

an earlier perfected security interest to the extent that such earlier interest secures

obligations due more than sx months before the crops become growing crops by

planting or otherwise, even though the person giving new value had knowl edge of the

earlier security interest.

A perfected purchase money security interest in inventory has priority over a

conflicting security interest in the same inventory and also has priority in identifiable

cash proceeds received on or before the delivery of the inventory to a buyer if:

(@) The purchase money security interest is perfected at the time the debtor
receives possession of the inventory; and

(b)  The purchase money secured party gives notification in writing to the holder
of the conflicting security interest if the holder had filed a financing statement
covering the same types of inventory (i) before the date of the filing made by
the purchase money secured party, or (ii) before the beginning of the
twenty-one day period where the purchase money security interest is

temporarily perfected without filing or possesson (subsection (5) of
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§ 57A-9-304); and

(c)  Theholder of the conflicting security interest receives the notification within
five years before the debtor receives possession of the inventory; and

(d)  Such notification states that the person giving the notice has or expects to
acquire a purchase money security interest in inventory of the debtor,
describing such inventory by item or type.

A purchase money security interest incollateral other thaninventory haspriority over

a conflicting security interest in the same collateral or its proceeds if the purchase

money security interest is perfected at the time the debtor receives possession of the

collateral or within twenty days thereafter.

In al cases not governed by other rules stated in this section (including cases of

purchase money security interests which do not qualify for the special priorities set

forth in subsections (3) and (4) of this section), priority between conflicting security

interests in the same collateral shall be determined according to the following rules:.

(@  Conflicting security interests rank according to priority in time of filing or
perfection. Priority dates from the time a filing is first made covering the
collateral or thetimethe security interest isfirst perfected, whichever isearlier,
provided that there is no period thereafter when there is neither filing nor
perfection.

(b)  Solong asconflicting security interests are unperfected, the first to attach has
priority.

For the purposes of subsection (5) adate of filing or perfection asto collateral isalso

adate of filing or perfection asto proceeds.

If future advances are made while a security interest is perfected by filing, the taking

of possession, or under §57A-8-321-or-secttittes 8 57A-9-115 or 57A-9-116 on
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investment property, the security interest has the same priority for the purposes of

subsection (5) or 8 57A-9-115(5) with respect to the future advances asit does with

respect to the first advance. If a commitment is made before or while the security
interest is so perfected, the security interest has the same priority with respect to
advances made pursuant thereto. In other cases a perfected security interest has

priority from the date the advance is made.

Section 16. That 8 57A-1-105 be amended to read as follows:

57A-1-105.

(1)

(2)

Except as provided hereafter in this section, when a transaction bears a reasonable
relation to this state and also to another state or nation the parties may agree that the
law either of this state or of such other state or nation shall govern their rights and
duties. Failing such agreement thistitle appliesto transactions bearing an appropriate
relation to this state.

Where one of the following provisions of thistitle specifies the applicable law, that
provision governs and a contrary agreement is effective only to the extent permitted

by the law (including the conflict of laws rules) so specified:

Rights of creditors against sold goods. § 57A-2-402.

Applicability of the article on leases. 88 57A-2A-105 and 57A-2A-106.

Applicability of the chapters on bank deposits and collections. 8 57A-4-102.

Governing law in the article on funds transfers. 8 57A-4A-507.

Applicability of the chapters on investment securities. §57A-8-106 § 57A-8-110.

Perfection provisions of the chapter on secured transactions. § 57A-9-103.

Section 17. That 8 57A-1-206 be amended to read as follows:

57A-1-206.

(1)

Except in the cases described in subsection (2) of this section a contract for the sale
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of personal property is not enforceable by way of action or defense beyond five
thousand dollars in amount or value of remedy unless there is some writing which
indicates that a contract for sale has been made between the parties at a defined or
stated price, reasonably identifiesthe subject matter, and issigned by the party against
whom enforcement is sought or by his authorized agent.

Subsection (1) of this section does not apply to contracts for the sale of goods
(8 57A-2-201) nor of securities (857A-8-319 § 57A-8-113) nor to security

agreements (8 57A-9-203).

Section 18. That 8 57A-4-104 be amended to read as follows:

57A-4-104.

(@) In thischapter, unless the context otherwise requires:

(1)

(2)

3)

(4)

(5)

(6)

"Account" meansany deposit or credit account with abank, includingademand, time,
savings, passbook, share draft, or like account, other than an account evidenced by
a certificate of deposit;

"Afternoon" means the period of a day between noon and midnight;

"Banking day" means the part of a day on which a bank is open to the public for
carrying on substantially all of its banking functions,

"Clearing house" means an association of banks or other payors regularly clearing
items,

"Customer" means a person having an account with a bank or for whom a bank has
agreed to collect items, including a bank that maintains an account at another bank;
"Documentary draft" means a draft to be presented for acceptance or payment if
specified documents, certificated securities (8 57A-8-102) or ingructions for
uncertificated securities(§57A=8-3068-8 57A-8-102), or other certificates, statements,

or the like are to be received by the drawee or other payor before acceptance or
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payment of the draft;

"Draft" meansadraft asdefinedin § 57A-3-104 or anitem, other than aninstrument,
that is an order;

"Drawee" means a person ordered in a draft to make payment;

"Item" means an instrument or a promise or order to pay money handled by a bank
for collection or payment. The term does not include a payment order governed by
chapter 57A-4A or a credit or debit card dip;

"Midnight deadling" with respect to a bank is midnight on its next banking day
following the banking day on which it receives the relevant item or notice or from
which the time for taking action commences to run, whichever islater;

"Settl€" meansto pay in cash, by clearing-house settlement, in a charge or credit or
by remittance, or otherwise asagreed. A settlement may beeither provisional or final;
"Suspends payments’ with respect to a bank means that it has been closed by order
of the supervisory authorities, that a public officer has been appointed to takeit over,

or that it ceases or refuses to make paymentsin the ordinary course of business.

(b) Other definitions applying to this chapter and the sections in which they appear are:

"Agreement for electronic presentment” 8 57A-4-110

"Bank" 8§ 57A-4-105

"Collecting bank" § 57A-4-105

"Depository bank" § 57A-4-105

"Intermediary bank" § 57A-4-105

"Payor bank" § 57A-4-105

"Presenting bank” § 57A-4-105

"Presentment notice" § 57A-4-110

(c) Thefollowing definitionsin other chapters apply to this chapter:
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"Acceptance” § 57A-3-409

"Alteration" § 57A-3-407

"Cadhier's check" § 57A-3-104

"Certificate of depost” § 57A-3-104

"Certified check" § 57A-3-409

"Check" § 57A-3-104

"Good faith" 8 57A-3-103

"Holder in due course" § 57A-3-302

"Instrument"” § 57A-3-104

"Notice of dishonor" § 57A-3-503

"Order" § 57A-3-103

"Ordinary care' § 57A-3-103

"Person entitled to enforce" 8§ 57A-3-301

"Presentment” § 57A-3-501

"Promise" § 57A-3-103

"Prove" § 57A-3-103

"Teler'scheck" 8§ 57A-3-104

"Unauthorized signature’ 8§ 57A-3-403

(d) Inaddition, chapter 57A-1 containsgeneral definitionsand principlesof congtructionand

interpretation applicable throughout this chapter.

Section 19. That § 57A-5-114 be amended to read as follows:

57A-5-114.

()  Anissuer must honor adraft or demand for payment which complies with the terms
of the relevant credit regardless of whether the goods or documents conform to the

underlying contract for sale or other contract between the customer and the
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beneficiary. Theissuer isnot excused from honor of such adraft or demand by reason

of an additional general term that al documents must be satisfactory to theissuer, but

an issuer may require that specified documents must be satisfactory to it;

Unless otherwise agreed when documents appear on their face to comply with the

termsof acredit but arequired document does not in fact conform to the warranties

made on negotiation or transfer of a document of title (8 57A-7-507) or of a

certificated security (8-57A-8-366 8 57A-8-108) or isforged or fraudulent or there

isfraud in the transaction:

(8  Theissuer must honor the draft or demand for payment if honor is demanded
by a negotiating bank or other holder of the draft or demand which has taken
the draft or demand under the credit and under circumstances which would
makeit aholder induecourse (8 57A-3-302) and in an appropriate casewould
make it a person to whom a document of title has been duly negotiated
(8 57A-7-502) or a bona fide purchaser of a certificated security
(8 57A-8-302); and

(b) Inall other cases as againgt its customer, an issuer acting in good faith may
honor the draft or demand for payment despite notification from the customer
of fraud, forgery or other defect not apparent on the face of the documents but
a court of appropriate jurisdiction may enjoin such honor.

Unless otherwise agreed an issuer which has duly honored a draft or demand for

payment isentitled to immediate relmbursement of any payment madeunder thecredit

and to be put in effectively available funds not later than the day before maturity of

any acceptance made under the credit.



-67 - SB 154

BILL HISTORY

1/21/98 First read in Senate and referred to Commerce. S.J. 143
1/27/98 Scheduled for Committee hearing on this date.

1/27/98 Commerce Do Pass, Passed, AYES 6, NAYSO0. SJ. 211
1/28/98 Senate Do Pass, Passed, AYES 34, NAYS 1. S.J. 236
1/29/98 First read in House and referred to Judiciary. H.J. 312
2/14/98 Scheduled for Committee hearing on this date.

2/14/98 Judiciary Do Pass Amended, Passed, AYES 11, NAYSO0. H.J. 688



