State of South Dakota
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SENATEBILL NO. 12

Introduced by: The Committee on Local Government at the request of the State Board of
Elections

FORAN ACT ENTITLED, AnAct to establish auniform procedurefor creating certain special
digtricts and electing the first board of trustees.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Sections 1 to 7, inclusive, of this Act apply to elections for the formation of
certain special digtrictsand for theinitial election of the board of directors or trustees for these
digtricts. Thespecial districtscovered are: county road, ambulance, rural fireprotection, sanitary,
irrigation, watershed, and water project digtricts.

Section 2. The application for organization shall be a petition verified by one or more
circulatorshby affidavit stating that each affiant personally witnessed thesignaturesonthe petition
and believe the signatures to be genuine. The petition shall be signed by at least twenty percent
of the landownerswithin the proposed district who are also registered voterswithinthe district.
If the proposed digtrict isin two or more counties, a petition shall be filed in each county and
each petition shall be signed by at least twenty percent of the landowners within the proposed
district who are also registered voters within the proposed district in that county. The petition

shall be accompanied by a deposit covering the estimated costs as determined by the county
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-2- SB 12
auditor of the public notices and the conduct of the election for the formation of the district.

Section 3. If the proposed district isintwo or more counties, each county auditor and board
of county commissioners shall cooperate to perform the requirements of sections 1 to 7,
inclusive, of this Act and the chapter specific to the formation of that district in setting the date
for and conducting the election of the proposed district.

Section 4. The county auditor shall publish the notice of the voter registration deadline at
least once each week for two consecutive weeks, the last publication to be not lessthan twenty-
five nor more than thirty daysprior to the e ection. The auditor shall publish notices of election
at least once each week for two consecutive weeks, the last publication to be not less than four
nor more than ten days before the election.

Section 5. The county auditor shall set a date, time, and location for a meeting to be held
within the district to conduct an el ection on the question of formation of the special district. The
date may not be more than sixty days after the appropriate board declares the application for
incorporation to be valid. The auditor shall appoint three judges of eection, one of whom shall
serveasthe superintendent, to conduct the el ection. The vote upon the question of incorporation
shall be by ballot in the form provided by § 9-13-22. After the vote is cast and counted, the
judges shall prepare a certification showing the whole number of ballots cast, together with the
number voting for and the number voting againgt incorporation, and shall returnthe certification
to the county auditor. If amajority of the votes cast on the question of formationisin favor, an
election shall be conducted by those present at the same meeting to elect the initial board of
directors or trustees.

Section 6. A person who isalandowner in the proposed district and isregistered to votein
the proposed district may vote in the elections provided for in section 5 of this Act. However,
the qualifications of a voter for irrigation district elections are provided in chapter 46A-4.

Absentee voting is allowed pursuant to chapter 12-19 for the eection on the question of
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formation of the special digtrict.

Section 7. The State Board of Elections may promulgate rules pursuant to chapter 1-26
concerning:

(1) The petition form; and

(2) Thenotice of eection.

Section 8. That § 31-12A-1 be amended to read as follows:

31-12A-1. A populated area outs dethe boundary of amunicipality, whichisstuated so that
the construction or maintenance of roads becomes desrable, may be incorporated by—tts
tandewners as a road district pursuant to this chapter.

Section 9. That § 31-12A-5 be amended to read as follows:

31-12A-5. The application for i1

to-thecensustaken—t organization shall be as provided in section 2 of thisAct and shall befiled

with the county auditor and presented to the board of county commissionersfor consideration
at its next meeting.

Section 10. That § 31-12A-6 be amended to read as follows:

31-12A-6. If the board of county commissionersshalt-beis satisfied that the requirements of
this chapter have been fully complied with, it shall make issue an order declaring that sueh the

territory shall, with the assent of the tandewners voters, as specified in section 2 of thisAct, in

an election asprovided in §31-12A-10 sections4 to 6, inclusive, of thisAct, be anincorporated

pavihg road district by the name specified in the application. Saeh The name shall be different

from that of any other road district in this state. H-shalt-alsothetuden-saeh-orderanotieeforan




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

providedby-§-9-13-22: If amajority votein favor of the incorporation, sieh the territory shatt
from-thattimebe is deemed a road digtrict by the name and style specified in the order of
incorporation issued by the board of county commissioners; otherwise, no further proceedings
shalt may be taken-thereon—Provided,however. However, any owner of land classfied as
agricultural property for the purposes of taxation may excludehtsthat property fromthe district
by s6 notifying the county auditor in writing within sixty days after the incorporation of the
digtrict. The district shall note any alterations to the district resulting from exclusion upon the
survey and map filed pursuant to this chapter.

Section 15. That 8 31-12A-11 be amended to read as follows:
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ttsext—sesston: If satidfied with the legality of sueh the éection, the board of county
commissioners shall make issue an order declaring that sueh the road district hasbeen is
incorporated by the name adopted. Saeh The order shall be conclusive of the fact of such
incorporation in al suits by or against sueh the road digtrict.

Section 16. That § 31-12A-14 be repeal ed.

Section 17. That 8 31-12A-17 be amended to read as follows:

31-12A-17. Thetrusteesto be elected at theinitial election, shall be nominated by fiagwith

the-offtees-oftrustees—Hhe-trustees the voters in attendance at the meeting in which the

organizational eection is held. Any trustee to be elected at subsequent eections, shall be

nominated by filing with the district clerk not less than fifteen days before any subsequent
election, certificatesof nomination for the offices of trustees—Sueh trustee. The certificates shall
beinwriting and shall contain the name of the candidate, kisres dence, hts bus ness address, and
the office for which ke the candidate is named, and mtst shall be signed by at least five percent
of the qualified voters.

Section 18. That § 34-11A-1 be amended to read as follows:

34'11A'1 AAN

A If any rural territory,
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equivalent in area to one township or more, etect requests to form, organize, establish, equip,

and maintain an ambulance didrict, the registered-voters petition shall present be presented to

the county auditor of the each county er-esunties in which the territory is Situated apetitron
setting forth their desiresand purposes, or the board of county commissionersinthe each county
or-ecounttes where saeh the ambulance district would be situated may initiate formation of the
district by resolution.

Section 19. That § 34-11A-2 be amended to read as follows:

34-11A-2. Any municipality located within the areamay beincluded intheambulancedistrict

if ter-percent-of-theregistered-votersresdingtheretn twenty percent of the landowners within

the municipality who are also registered voters within the municipality Sgn saeh—petitions a

petition, or if the governing body thereof of the municipality establishes thetr intent by passing

aresolution so indicating.
Section 20. That 8 34-11A-3 be amended to read as follows:

34-11A-3. Sueh The petition shall contain the

A the suggested name of the proposed digtrict,
the area in square miles to be included—theren, and a complete description according to
government survey, wherever if possble, of the boundaries of thereal propertiesintended to be
embraced in the proposed ambulance district. The petitioners shall also present to the county
auditor a plat or map showing the suggested boundaries of the proposed district; and shall
deposit with the county auditor a sum sufficient to defray the expenses of publishing the notices

required by 88 34-11A-6 to-34-11A-16thetusive and section 4 of this Act.

Section 21. That 8 34-11A-4 be amended to read as follows:

34-11A-4. Upon the filing of saeh petition in the office of the county auditor, the county

auditor shall determine and certify that sdeh the petition has been assgredby-atteastterpereent
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-7- SB 12

sgned by the number of voters as specified in section 2 of this Act. If the petition contains

sufficient names, the county auditor shall thereafter designate a time and place for the petition

or resolution of the county commissioners to be heard by the board of county commissioners.
Section 22. That § 34-11A-6 be amended to read as follows:
34-11A-6. Noticeof sueh the hearing shall be given by publication two weeksin anewspaper
of-general—ctreutatton—+h-the—county the legal newspapers of each county affected, the last

publication appearing at | east seven daysprior to the hearing:thenietice-shat-beaddressedtoalt
est and shall include

a statement of the proposed boundaries as set forth in the petition.

Section 23. That 8§ 34-11A-8 be amended to read as follows:

34-11A-8. Following thefiling of the order of theboard of county commissioners, theeottity

eommissoners an eection shall be conducted as provided in sections 4 to 6, inclusive, of this

Act.

Section 24. That § 34-11A-9 be repealed.
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Section 27. That 8 34-31A-2 be amended to read as follows:

34-31A-2. If ten—pereent-of-the—etectorsresding—+n an application for organization as

provided in section 2 of this Act covering any rural territory eteet is completed and requeststo

form, organize, establish, equip, and maintain arural fire protection district, they-may-sghify
thetr-thtention-by-presentingto the application shall be filed with the county auditor of the each

county er-eetittes in which the territory is located-apetitron-settingforth-thetrdestres-and

purposes. Theboard of county commissionersin the each county ercetttreswheretherural fire
protection district would be located may by resolution initiate the formation of the digtrict.
Section 28. That § 34-31A-3 be amended to read as follows:
34-31A-3. Any municipality located within the area, whether sieh the municipality hasafire

department or not, may beincludedintherural firedigtrict if teapercent-of-theetectorsresding

theretn twenty percent of the landowners within the municipality who are also registered voters

within the municipality Sign sueh-petitions the petition, or if the governing body thereof of the

municipality establishes thetr intent by passing a resolution so indicating.
Section 29. That § 34-31A-4 be amended to read as follows:

34-31A-4. Saeh The petition shall contain the

HA the suggested name of the proposed district,

the area in square miles to be included—theren, and a complete description according to
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government survey, wherever if possible, of the boundaries of the real propertiesintended to be

embraced in the proposed rural fire protection district. The petitioners shall also present to the

county auditor aplat or map showing the suggested boundariesof the proposed di strict;-ane-shatt

Section 30. That § 34-31A-5 be amended to read as follows:
34-31A-5. Upon thefiling of sueh the petition in the office of the county auditor, the county

auditor shall determine and certify that saeh the petition has been signed by atteastternpercent

the number of voters as specified in section 2 of this Act. If the petition contains sufficient

names, the county auditor shall thereafter designate a time and place for satd the petition or

resolution of the county commissionersto be heard by the board of county commissioners.
Section 31. That § 34-31A-7 be amended to read as follows:

34-31A-7. Notice of steh the hearing shall be given by publicationtwo weeksin anewspaper

ofgeneral—ctredtation—ti-the-county the legal newspapers of each county affected, the last

publication appearing at least seven days prior to satd the hearing. The notice shall be-addressed

beundartes-ane-shalt include a statement of the proposed boundariesas set forth in the petition.
Section 32. That § 34-31A-9 be amended to read as follows:

34-31A-9. Following thefiling of the order of the board of county commissioners, theesoutity

shall be conducted as provided in sections 4 to 6, inclusive, of this Act.
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Section 33. That § 34-31A-10 be repeal ed.

Section 36. That 8 34-31A-13 be amended to read as follows:

34-31A-13. Permanent organization shall be effected by the election of aboard of directors
cons sting of not lessthan five residents of the district. If the district includes any incorporated
municipalitieswhich arelocated within the boundaries of the district, no morethan two members
of a five-member board of directors may be voters who are residents of the incorporated
municipal areas of the district if at least forty percent of the registered voters of the district live

outside the incorporated areas of the district, and no more than three members of the board of
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directors may be voters who are residents of the incorporated municipal areas of the digtrict if
at least twenty percent of theregistered voters of the district live outside the incorporated areas

of the district. If the board of directors consists of more than five members, the additional

members, as nearly as can be accomplished, shall be in the proportions set forth in this section.

Section 37. That § 34A-5-2 be amended to read as follows:
34A-5-2. No sanitary district shalt may be incorporated which containslessthan thirty legal

residents, including minors, or less than ten euatt

by-§-34A-5-4 |landowners within the proposed digtrict who are also registered voters in the

proposed district.

Section 38. That § 34A-5-4 be repealed.

Section 39. That § 34A-5-5 be amended to read as follows:

34A-5-5. Sdeh The surveymap-and-censdts and map when completed anehverified shall be
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left at some convenient public place, to be designated by the county auditor of the county in
which the application for incorporation isto befiled, within sueh the territory for aperiod of not
less than twenty days for examination by these any person having an interest in sueh the
application.

Section 40. That § 34A-5-6 be amended to read as follows:

34A-5-6. The application for theerperaton organization shall be apetitior-verified-by-one

eensastakent asprovided in section 2 of thisAct and shall befiled with the county auditor and

presented to the board of county commissionersfor consideration at ttsthe board's next meeting.
Section 41. That 8 34A-5-7 be amended to read as follows:

34A-5-7. If theboard of county commissionersshall be satisfied that the requirementsof this

chapter have been fully complied with, # the board shall makeissue an order declaring that saeh

the territory shall, with the assent of the guatified-votersthereof-asprovidedin§34A-5-11

electors as specified in section 2 of this Act, in an éection as provided in sections 4 to 6,

inclusive, of thisAct, beanincorporated sanitary district by the name specified in the application.

Sueh The name shall be different from that of any other sanitary district in this state. Hshalt-atso

Section 43. That 8§ 34A-5-9 be repealed.
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providedtby-§-9-13-22: If a mgjority vote in favor of the incorporation, saeh the territory shall
from-that-time be deemed a sanitary district by the name and style specified in the order of
incorporation by theboard of county commissioners; otherwise, no further proceedingssiat may
be taken-thereon.

Section 46. That 8 34A-5-12 be amended to read as follows:

eommissonersatttshext-sesson: If satisfied with the legality of sueh the election, the board of

county commissioners shall takeissue an order declaring that saeh the sanitary district hasbeen

incorporated by the name adopted. Sueh The order shall be conclusive of the fact of sdeh

incorporation in all suits by or against saeh the sanitary digtrict.

Section 47. That § 34A-5-15 be repealed.
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Section 48. That § 34A-5-19 be amended to read as follows:

34A-5-19. If amajority of the voters shalt approve ef the question to increase the board of
trustees to five, the voters shall elect one additional trustee for a three-year term and one
additional trustee for atwo-year term at the next regular election er-at-a-specral-etectioncatted

for-that-purpose-and-they and the trustees shall be certified in the same manner as provided by

law.
Section 49. That 8 34A-5-21 be amended to read as follows:

34A-5-21. Fhetrastees Any trustee to be el ected at theinitial election shall be nominated by

meeting at which the organizational election is held. Any trustee to be elected at a subsequent

etecttons e ection shall be nominated by filing with the district clerk, not more than forty nor less

than twenty days before any subsequent election, a nomination petitronstor—the-officesof

trusteespetition for officeof trustee. Theeertifieates petition shall beinwriting and shall contain

the candidate'sname, residence, bus nessaddress, and the officefor which the candidateisnamed
and shall be signed by at least five percent of the voters. However, no petition need be signed
by more than fifty voters.

Section 50. That § 46A-4-15 be amended to read as follows:

46A-4-15. The Board of Water and Natural Resources shall then give notice of an election
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for the purpose of determining whether-or-rot if the proposed district shall be organized under

the provisionsof thischapter. The e ection shall be hetehwithirrnety-daysbutnottessthansxty

btstriet—No;"-or-wordsegutvatent thereto conducted as provided in sections 4 to 6, inclusive,

of thisAct.

Section 51. That § 46A-4-15.1 be repeal ed.
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tet: If a majority of all the
votescast are"lrrigation Digtrict -- Y es," theboard shall, by resolution, declaretheterritory duly
organized as an irrigation district, under the name and style designated. Upon filing of a true
copy of sdeh the resolution with the secretary of state, the irrigation district shall become a
political subdivision of the state with the authority, powers, and duties prescribed in chapters
46A-4 to 46A-7, inclusive.
Section 54. That § 46A-4-26 be amended to read as follows:
46A-4-26. Notwithstanding any other provision of thischapter and chapters46A-5t0 46A-7,
inclusve, the provisionsof the general e ection law concerning the hoursduringwhich pollsshall

be open for voting shall apply to alt each irrigation district etecttons annual eection.

Section 55. That 8 46A-4-27.1 be amended to read as follows:
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Water and Natural Resources.

Section 56. That 8 46A-14-2 be amended to read as follows:

46A-14-2. Terms used in this chaptertntessthe-context-otherwtseptatatyregutres; mean:

(1)

"Appraisers,” the persons appointed by the managers of the district to ascertain and
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3)

(4)

()
(6)

(7)

(8)

(9)

(10)

(11)

(12)

-18- B 12
report benefits and damages arising from proposed work;
"Board," the State Board of Water and Natural Resources,
"Clerk," the clerk of a circuit court for the county in which any judicia proceeding
concerning a digtrict is pending or may arise,
"Conservation digtrict,” conservation districts established in accordance with state
law;
"County auditor," the county auditor of any county affected by a watershed district;
"Didtrict,” the proposed andfor or existing watershed district as provided in this
chapter;
"Didrict secretary-treasurer,” the secretary-treasurer appointed by the board of
managers,
"Engineer," an engineer designated by the managers to act as engineer;
"Hearing," a hearing scheduled and conducted by either the managers, conservation
digtricts or the Board of Water and Natural Resources, during which all interested
parties shall be given a reasonable opportunity to be heard,;
"Initiating petition,” a petition as provided in this chapter for the creation or

modification of awatershed district-s

"Interested party,” any public corporation or any person having an interest in the

subject matter pending or involved and including the designated representative or any
agency of government;

"Landowner," any owner of land, asevidenced by recordsin the officesof theregister
of deeds and the clerk of courts in the county containing a proposed or existing

watershed digtrict. If land is sold under a contract for deed which isof record in the
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17)

(18)

(19)

(20)

(21)

-19- B 12
office of the register of deeds in the county wherein such land is Situated, both the
landowner and hisindividual purchaser of the land, asnamed in the contract for deed,
shall be treated as a landowner;

"Managers," the board of managers of a watershed district;

"Municipality" or "municipalities," incorporated cities or towns,

"Person,” anatural person, firm, copartnership, association or corporation, but not a
public or political subdivison,

"Petition," initiating petition for "work" which may consist of one or more petitions
therefor;

"Public corporation," acounty, municipality, school district, or apolitical divison or
subdivision of the state, other than a watershed district;

"Public health," any act or thing tending to improve or benefit or contribute to the
safety or well-being of the general public or benefit the inhabitants of the district;
"Public welfare," "general welfare," and "public benefit,” any act or thing tending to
improve or benefit or contribute to the safety or well-being of the general public or
benefit the inhabitants of the district;

"Publications,” publication once aweek for three successive weeks unless otherwise
specified; and

"Work" or "works," any construction, maintenance, repairs, or improvements of a

watershed district.

Section 57. That 8 46A-14-5 be amended to read as follows:

46A-14-5. Proeeeedings Any proceeding for the establishment of awatershed district shall be

initiated by the filing of an initiating petition with the each conservation district in which the

targestportion-of-the proposed watershed digtrict is located, which initiating petition shall be
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arereguired asprovided in section 2 of thisAct, or by the authorized officialsof any municipality

authorized by resolution duly passed by the governing body thereof and if sgned by the
governing officials of one or more municipalities, the same petition need not be signed by any
of the freeholders of the municipalities.

Section 58. That § 46A-14-9 be repeal ed.

Section 59. That § 46A-14-10 be amended to read as follows:
46A-14-10. Upon receipt ef—a—eopy of the initiating petition, the register—of—deeds
conservation disgtrict supervisor shall determine whether-thepetitironers-aretandownerswhiech

distriet if the petition contains sufficient Signatures as required by section 2 of this Act.

Section 60. That § 46A-14-15 be amended to read as follows:

46A-14-15. Ypon After the hearing, if it appearsto the conservation district supervisorsthat
publicinterest inthe conservation of the natural resourceswithinthe proposed district, including
wildlife, water resources, forests, and soils, will be served and protected;; that the engineering
and economic practicability of creating adistrict will be sound and feasible, when considered in
relation to the publicinterest; and the resulting cost to the owners of the property to be assessed
and that the purpose of this chapter would be sabserved served by the creation of a watershed

digtrict, the conservation district supervisors shall;by-thetfiaeing order a vote to be taken of
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alt-thetandowners-asto-whether-or+ot as provided in sections 4 to 6, inclusive, of thisAct if a

digtrict should be organized.
Section 61. That § 46A-14-16 be amended to read as follows:
46A-14-16. If the initiating petition issigned by sixty percent or more of the landownersin

aproposed district who areregistered votersin the proposed district and who own at least Sixty

percent of the land in the proposed district, sueh the petition may be accepted by the
conservation district supervisors in lieu of the favorable vote at a referendum as specified in
§ 46A-14-26 and the referendum specified in 8 46A-14-15 is not required.

Section 62. That 8 46A-14-17 be amended to read as follows:

46A-14-17. The conservation district supervisors shall pabtts-atettce-onee-each-week-for

organized perform the duties of the county auditor as provided in sections 4 to 6, inclusve, of
this Act.

Section 63. That 8§ 46A-14-18 be repealed.
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Section 65. That 8§ 46A-14-20 be repealed.

SB 12
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Section 71. That 8 46A-18-4 be amended to read as follows:

46A-18-4. The petition established pursuant to 8 46A-18-2 shall contain:

(1)
(2)

3)

(4)
(5)

The name of the proposed district;

The object and purpose of the water project and works proposed to be constructed
or acquired, together with a general description of the nature, location, and method
of operation of the proposed works or program of activities,

A legal description of the lands congtituting the proposed district and the names of
any municipalities included partly or wholly within the boundaries of the proposed
district;

The location of the principal place of business of the proposed district; and

The number of members of the board of directors of the proposed district, which
number may not be lessthan three nor morethan seven, a statement asto whether the
directors shall be elected at large or shall be elected by director divisons, the names
and addresses of the members who shall serve asdirectors until their successors are

elected and qualified asprovided inthischapter, and, if director divisonsareprovided
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for, the respective divisonsthat the directorsareto represent. The personsnamed in
the petition as directors shall be qualified voters of the district and, if director

divisonsareprovided for, shall be qualified voters of the respective divisonsthey the

directors are to represent:-and

Section 73. That 8 46A-18-10 be amended to read as follows:

46A-18-10. Theformation petition shall be signed by atteast-twenty-five quatifred-votersor

sgrihg-shat-be-shown the number of signers required by section 2 of this Act.

Section 74. That 8 46A-18-11 be repealed.
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Section 75. That § 46A-18-14 be amended to read as follows:

46A-18-14. The Board of Water and Natural Resources, within ninety daysfrom the receipt
of apetition, or within ninety daysfrom the time funds become availableto defray the cost of an
investigation, shall determine if the proposed project is feasble and conforms to public
convenience and welfare. If the project is deemed not feasible or not conforming to public
convenience and welfare, the board shall dismiss the petition. If the board determines that the
project is feasble and conforms to public convenience and welfare, t the board shall by

resolution approve the petition and call an eection of the voters of the proposed water project
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district on the question of whether the proposed district should be established. Theelection shall

thebeoard as provided in sections 4 to 6, inclusive, of this Act.

Section 76. That 8 46A-18-15 be amended to read as follows:

46A-18-15. The Board of Water and Natural Resources shall publish-anotice-once-each

perform the duties of the county auditor as provided in sections 4 to 6, inclusive, of this Act.

Section 77. That § 46A-18-16 be repealed.
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