State of South Dakota

SEVENTY-THIRD SESSION

LEGISLATIVE ASSEMBLY, 1998
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409B0503
senaTEBILL No. 110

Introduced by: Senators Rounds, Brown (Arnold), Halverson, Kleven, Olson, and Shoener and
Representatives Roe, Cutler, Fischer-Clemens, Pederson (Gordon), and Smidt

FORAN ACT ENTITLED, An Act to definethe brokerage rel ationships avail able between real
estate licensees and buyers, sdlers, landlords, or tenants in rea estate transactions, to
establish the obligations owed by real estate licenseesto partiesto real estate transactions,
and to establish certain disclosure requirements for real estate licensees.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 36-21A-1 be amended by adding thereto NEW SUBDIVISIONS to read

asfollows

"Agency," any relationship by which one person acts for or on behalf of a client subject to
the client's reasonabl e direction and control;

"Agency agreement,” a written agreement between a broker and a client which creates a
fiduciary relationship between the broker and client. The payment or promise of payment of
compensation to a responsible broker does not determine whether an agency relationship has
been created between any responsi ble broker or licenseesassoci ated with the responsible broker
and a client;

"Client," any person, including a seller/landlord or a buyer/tenant, who has entered into an
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-2- SB 110
agency relationship with areal estate licenseg;

"Consumer," any person seeking or receiving services from areal estate broker;

"Customer," any party to areal estate transaction who does not have an agency relationship
with a licensee;

"Dedgnated broker," any broker licensee designated by a responsible broker to act for the
company in the conduct of real estate brokerage;

"In-company transaction,” any transaction in which both the sdler/landiord and the
buyer/tenant receive real estate servicesfrom the same broker or from licensees associated with
the same broker;

"Limited agent,” any licensee who has awritten agency relationship with both the seller and
the buyer in the same in-company transaction;

"Single agent," any licensee who represents only one party to a transaction;

"Transaction broker," abroker who assistsone or more partieswith areal estate transaction
without being an agent or advocate for the interests of any party to the transaction. The term
includes the licensees associated with the broker;

"Transaction broker agreement,” awritten agreement inwhichthe broker does not represent
either the sdller or the buyer inafiduciary capacity. No brokerage relationship can be created or
implied by word or action alone, but only by written agreement clarifying the brokerage
relationship.

Section 2. That chapter 36-21A be amended by adding thereto a NEW SECTION to read
asfollows.

For the purposes of this chapter, an adverse material fact is information that negatively
affects the value of the property or a party's ability to perform its obligations in a real estate
transaction. Adverse material factsinclude:

()  Any environmental hazards affecting the property which are required by law to be
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-3- SB 110
disclosed,

(2) Any material defectsin the property;

(3 Any material defectsin thetitle to the property which are anticipated to survive the

clogng; and

(4) Any material limitation on the dlient's ability to perform under the terms of the

contract.

Section 3. That chapter 36-21A be amended by adding thereto a NEW SECTION to read
asfollows:

For the purposes of this chapter, a brokerage is the business or occupation of areal estate
broker. The term includes licensees associated with the broker who have been assigned
management duties.

Section 4. That chapter 36-21A be amended by adding thereto a NEW SECTION to read
asfollows:

For the purposes of this chapter, confidential information is any information given to the
licensee in confidence, or any information obtained by the licensee that the licensee knows a
reasonable individual would want to keep confidential, unless disclosure of the information is
authorized in writing by the client or disclosure of this information is required by law or the
information becomes public knowledge. The term, confidential information, does not include
material facts about the physical condition of the property.

Section 5. That chapter 36-21A be amended by adding thereto a NEW SECTION to read
asfollows:

For the purposes of thischapter, initia actsthat alicensee may perform for a consumer that
areinformative in nature and do not rise to the level of representation on behalf of a consumer
include the following:

(1) Responding to phoneinquiries by consumersasto the availability and pricing of reel
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estate services,
Responding to phone inquiries from a consumer concerning the price or location of
real property;
Attending an open house and responding to questions about the property from a
consumer;
Setting an appointment to view property;
Responding to questions of consumerswalking into alicensee'soffice concerning real
estate services offered on particular properties;
Describing aproperty or the property's condition in responseto aconsumer'sinquiry;
Accompanying an appraiser, inspector, contractor, or smilar third party on avist to
a property;
Referring a person to another broker or service provider; or

Providing a one-time showing of one property only to a potential buyer or lessee.

Section 6. That chapter 36-21A be amended by adding thereto a NEW SECTION to read

asfollows:

For the purposes of this chapter, substantive contact is any performance beyond initial acts

described in section 5 of this Act and includes discussion of:

(1)
(2)

Any specific financial qualifications of the buyer; or
The sling or buying motives or objectives of the seller or buyer, in which the
consumer may divulge any confidential personal or financial information, which if

disclosed to the other party, could harm that party's bargaining position.

Section 7. That chapter 36-21A be amended by adding thereto a NEW SECTION to read

asfollows:

Any agency agreement in which abroker representsa sdller or lessor shall be inwriting and

shall contain the proper legal description, the price and terms, the date of authorization, the
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expiration date, the type of agency relationship established, compensation to be paid,
authorization to cooperate with or compensate other brokers, and the signatures of all parties.
The licensee who obtains the agreement shall give the person signing a copy of the agreement.

Any agency agreement in which abroker represents a buyer or tenant shall beinwriting and
shall contain adescription of the type and geographical area of property sought by the client, the
type of agency relationship established, the compensation to be paid, the date of authorization,
the date of expiration, and the signatures of al parties. Thelicensee who obtainsthe agreement
shall give the person signing a copy of the agreement.

An agency agreement between a broker and a buyer, seller, or lessee may not include a
provison for automatic renewal of the agreement at expiration. A property management
agreement may include a provision for automatic renewal at expiration if it containsa provison
for written cancellation on terms agreeable to all partiesto the agreement.

When entering into an agency agreement, a broker shall provide a clear and complete
explanation of the broker's representation of the interests of the seller/landlord or buyer/tenant.
If the broker represents more than one party in atransaction, the agreement shall state how the
representation may be altered. The agreement shall require authorization of all parties to the
transaction before the broker initiates any transaction in which the broker would represent all
parties.

An agency agreement shall be signed by the responsible broker. However, the responsible
broker may authorize a salesperson or broker associate to sign agreements on behalf of the
responsible broker.

The commisson may promulgate rules pursuant to chapter 1-26 to provide for uniform
provisonsin any agency agreement under this section.

Section 8. That chapter 36-21A be amended by adding thereto a NEW SECTION to read

asfollows:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Any li
relationshi

(1)

(2)
3)
(4)

-6- SB 110
censee performing services authorized by this Act is limited to the following
ps.

Single agent:

(@ Sdler/landliord agent;

(b)  Buyer/tenant agent;

Limited agent;

Subagent; and

Transaction broker.

Section 9. That chapter 36-21A be amended by adding thereto a NEW SECTION to read

asfollows:

Any licensee representing a seller or landlord has the following duties and obligations:

(1)
(2)
3)

To perform the terms of the written agreement made with the client;

To exercise reasonable skill and care for the client;

To promote the interest of the client with the utmost good faith, loyalty, and fidelity,

including:

(@) Seeking aprice and terms which are acceptable to the client. However, the
licensee is not obligated to seek additional offers to purchase the property
while the property is subject to acontract for sale or to seek additional offers
to lease the property while the property is subject to alease or letter of intent
to lease;

(b)  Presenting dl written offersto and fromtheclient inatimely manner regardless
of whether the property is subject to a contract for sale or lease or a letter of
intent to lease;

(c) Disclogng to the client al adverse material facts actually known by the

licensee and
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(d)  Advisngtheclient to obtain expert advice asto material matters about which

the licensee knows but the specifics of which are beyond the expertise of the
licensee;

(4) Toaccount in atimely manner for all money and property received; and

(5) Tocomply with any applicable federal, state, and local laws, rules, regulations, and

ordinances, including fair housing and civil rights statutes, or regulations.

Section 10. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

Without the express authority of the seller or landlord, no licensee acting as a seller's or
landlord's agent may disclose any confidential information about the client unless disclosure is
required by statute or rule or failure to disclose the information would congtitute
misrepresentation. No causeof action for any person may arise against asdller'sagent for making
any required or permitted disclosure.

A sdler'sagent does not terminate the saller's agency rel ationship by making any required or
permitted disclosures.

Section 11. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

No licensee acting as a sdler's or landlord's agent owes any fiduciary duty or obligation to
acustomer. A licenseeshall providedisclosureof al adverse material factsknown by thelicensee

to any customer.

No sdler's or landlord's agent owes any duty to conduct an independent inspection of the
property.
Section 12. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:
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A sdler's or landlord's agent may show alternative properties not owned by the client to
prospective buyers and may list competing properties for sale or lease without breaching any
duty or obligation to the client.

Section 13. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

Any licensee representing a buyer or tenant has the following duties and obligations:

(1) To perform the terms of any written agreement made with the client;

(2) Toexercise reasonable skill and care for the client;

(3 Topromotetheinterest of the client with the utmost good faith, loyalty, and fidelity,

including:

(@) Seeking aprice and terms which are acceptable to the client. However, the
licensee is not obligated to seek other properties while the client is a party to
a contract to purchase property or to a lease or letter of intent to lease;

(b)  Presenting all written offersto and fromtheclientinatimey manner regardless
of whether the client isalready a party to acontract to purchase property or is
already a party to a contract or a letter of intent to lease;

(c) Disclosng to the client adverse material facts known by the licensee; and

(d)  Advigng the client to obtain expert advice asto material matters about which
the licensee knows but the specifics of which are beyond the expertise of the
licensee;

(4) Toaccount in atimely manner for all money and property received; and

(5) Tocomply with any applicable federal, sate, and local laws, rules, regulations, and
ordinances, including fair housing and civil rights statutes or regulations.

Section 14. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:
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Without the express written authority of the buyer or tenant, no licensee acting as a buyer's
or tenant's agent may disclose any confidential information about the client unlessdisclosureis
required by statute or rule or failure to disclose the information would congtitute
misrepresentation. No cause of action for any person may arise againg a licensee acting as a
buyer's or tenant's agent for making any required or permitted disclosure.

A buyer's agent does not terminate the buyer's agency relationship by making any required
or permitted disclosures.

Section 15. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

No licensee acting as a buyer's or tenant's agent owes any fiduciary duty or obligation to a
customer. A licensee shall provide disclosure of al adverse material facts known by the licensee
to any customer.

No buyer's or tenant's agent owes any duty to conduct an independent investigation of the
client'sfinancial condition.

Section 16. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

A buyer's or tenant's agent may show properties in which the client is interested to other
prospective buyersor tenantswithout breaching any duty or obligationto theclient. Thissection
does not prohibit abuyer's or tenant's agent from showing competing clientsthe same property
and from assisting competing clients in attempting to purchase or lease a particular property.

Section 17. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows

A licensee may act asalimited agent only with the informed written consent of all partiesto
thetransaction. A limited agent isan agent for both the seller and the buyer and hasthefollowing

duties and obligations:
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To perform the terms of any written agreement made with the client;

To exercise reasonable skill and care for the client;

To present all written offers to and from the client in a timely manner regardless of
whether the client is already a party to a contract to purchase property or is already
a party to a contract or aletter of intent to lease;

To disclose to the client adverse material facts known by the licenseeg;

To advise the client to obtain expert advice as to material matters about which the
licensee knows but the specifics of which are beyond the expertise of the licenseg;
To account in atimely manner for all money and property received; and

To comply with any applicable federal, state, and local laws, rules, regulations, and

ordinances, including fair housing and civil rights statutes or regulations.

Section 18. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:

The following information may not be disclosed by a limited agent without the informed

written consent of the client to whom the information pertains.

(1)

(2)

3)

(4)

That abuyer iswilling to pay more than the asking price or lease rate offered for the
property;

That a sdler is willing to accept less than the asking price or lease rate for the
property;

What the motivating factorsarefor any client, buying, selling, or leasing the property;
and

That a client will agree to financing terms other than those offered.

Section 19. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:

Without the express written authority of aclient, no limited agent may disclose to one client
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any confidential information about the other client unlessthe disclosureisrequired by statute or
ruleor failureto disclosetheinformation would constitute misrepresentation. No cause of action
for any person may ariseagainst alimited agent for making any required or permitted disclosure.

A limited agent does not terminate the limited agency relationship by making any required
or permitted disclosures.

Section 20. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows

For the purposes of this chapter, a subagency isany stuation in which aresponsible broker
or licensees associated with the broker act for another broker's client with written permission of
the client. The subagent owes the same obligations and respons bilitiesto the client as does the
client's broker.

Section 21. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows

Any licensee acting as a transaction broker has the following duties and obligations:

(1) To peform the terms of any written agreement made with the customer;

(2) Toexercisereasonable skill and care for the customer;

(3) To present al offersin atimely manner;

(4) Toaccount in atimely manner for all money and property received; and

(5) To comply with any applicable federal, state, and local laws, rules, regulations, and

ordinances including fair housing and civil rights statutes or regulations.

No licensee acting as a transaction broker may advise any party to a transaction to the
detriment of another party.

Section 22. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows

No licensee acting as a transaction broker has any duty to:
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Conduct an independent ingpection of the property for the benefit of any party to the
transaction;

Independently verify the accuracy or compl eteness of statements made by the sdller,
landlord, buyer, tenant, or qualified third-party inspector; or

Conduct an independent investigation of the buyer's or tenant's financial condition.

Section 23. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:

The following information may not be disclosed by the transaction broker without the

informed written consent of the customer:

(1)

(2)

3)

(4)
(5)

That abuyer iswilling to pay more than the asking price or lease rate offered for the
property;

That a seler is willing to accept less than the asking price or lease rate for the
property;

What the motivating factors are for any customer, buying, selling, or leasing the
property;

That a customer will agree to financing terms other than those offered; and

Any confidential information about aparty to the transaction to the other party unless
the disclosure is required by statute or rule or failure to disclose the information

would constitute misrepresentation.

Section 24. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:

Every responsible broker shall develop and maintain awritten office policy that specifically

sets forth agency and brokerage relationships that the broker may establish. At the first

substantive contact with a seller or buyer who has not entered into a written agreement with a

broker, the licensee shall:
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(1)) Discloseinwriting to that person the types of agency and brokerage relationshipsthe

broker is offering to that person; and

(2) Providethat person with awritten copy of a disclosure on a form prescribed by the

commisson.

The written disclosure shall contain a signature block for the client or cusomer to
acknowledgereceipt of the disclosure. The customer's acknowledgment of disclosure does not
constitute acontract with the licensee. If the customer failsor refusesto sign the disclosure, the
licensee shall note that fact on a copy of the disclosure and retain the copy.

After a sdller and buyer have entered into a written agency or brokerage agreement with a
broker, no other licensee is required to make the disclosures required by this section.

The commission may prescribethedisclosureform by rules promul gated pursuant to chapter
1-26.

Section 25. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows

No client or customer isliablefor any misrepresentation made by the licensee arisng out of
their agency or brokerage agreement unless the client or customer knew of the
mi srepresentation.

No licenseeisliablefor amisrepresentation of the license€'s client arising out of the agency
agreement unless the licensee knew of the misrepresentation.

In any agency or brokerage relationship, the licensees, each client or customer, and the real
estate brokerage are required to possess only actual knowledge and information. There is no
imputation of knowledge or information by operation of law among or between the clients or
customers, the real estate brokerage, and its licensees.

Section 26. That chapter 36-21A be amended by adding thereto aNEW SECTION to read

asfollows:
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ThisAct supersedesonly the duties of the parties under the common law, including fiduciary
duties of an agent to a principal, to the extent inconsistent with this chapter. The common law
continuesto apply to the partiesin al other respects. This chapter does not affect the duties of
any licensee while engaging in the authorized or unauthorized practice of law as determined by
the courts of this state.

Section 27. That chapter 36-21A be amended by adding thereto aNEW SECTION to read
asfollows.

Unlessotherwise provided inthe agreement or by law, no broker and licenseeassociated with
that broker engaged as a sdler'dlandlord's or buyer'stenant's agent, subagent, limited agent, or
transaction broker owes any further duty or obligation to aclient or customer after termination,
expiration, completion, or performance of the agency or brokerage agreement, except for the
following duties:

(1) Accounting for al moneys and property related to and received during the

engagement; and

(2) Keeping confidential all information received during the course of the engagement.

Section 28. That § 36-21A-73 be repealed.
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