State of South Dakota

EIGHTY-FOURTH SESSION

LEGISLATIVE ASSEMBLY, 2009
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97300066
° House BILL No. 1082

Introduced by: RepresentativesHunt, Lust, and Thompson and Senators Hunhoff (Jean) and
Hundstad at the request of the Interim Committee on Rules Review

FOR AN ACT ENTITLED, An Act to revise the procedure to adopt rules.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 1-26-1.3 be amended to read as follows:

1-26-1.3. Foasststhtnearryngouthisdutiesthe The director may delegate the duties

imposed t#perhim by this chapter to other personsin the L egislative Research Council's office.

Suaeh Each person to whom the duties are del egated shathave has the same power and authority
asthe director for the purposes of this chapter. The papers specifying the delegation of duties
shall befiled with the secretary of state.

Section 2. That § 1-26-4 be amended to read as follows:

1-26-4. Thefollowing notice, service, and public hearing procedure shall be esmpheetwith

used to adopt,

amend, or repeal a permanent rule:

(1) Anagency shall serveacopy of aproposed rule and any publication describedin § 1-

26-6.6 upon the departmental secretary, bureau commissioner, public utilities

commissioner, or constitutional officer ef-thedepartment to which it is attached for
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. HB 1082

the secretary's, commissioner's, or officer's written approval to proceed;

After receiving the

written approval of that the secretary, commissioner, or officer to proceed, whtechever

eomesfirstandtwenty-daysbefore-the-hearing; the agency shall serve the director
with acopy of: the proposed rul esracopy-of; any publication described in 8§ 1-26-6.6;

acopy-of; thefiscal note described in § 1-26-4.2;-acopy-of; the impact statement on
small business described in § 1-26-2.1;-ane-a-eopy-of;,_and the notice of hearing

required by § 1-26-4.1. The copy of these documents shall be served at |east twenty

daysbeforethe public hearing to adopt the proposed rules. Any publication described

in 8 1-26-6.6 shall bereturned to the agency upon completion of the director'sreview
and retained by the agency. Also, twenty days before the public hearing, the agency

shall servethe commissioner of the Bureau of Finance and Management with a copy

of: the proposed rules;acopy-of; the fiscal note described in § 1-26-4.2-acopy-of;
the impact statement on small business described in § 1-26-2.1;-ane-a-€opy-of;, and
the notice of hearing required by § 1-26-4.1;

The agency shall publish the notice of hearing in the manner prescribed by § 1-26-
4.1, at least twenty days before the public hearing;

After reviewing the proposed rul e pursuant to § 1-26-6.5, thedirector shall advisethe

agency of any recommended correctionsto the proposed rule. If the agency does not

concur_with any recommendation of the director, the agency may apped the

recommended correction to the interim Rules Review Committee for appropriate

action;

The agency shall afford all interested persons reasonable opportunity to submit

amendments, data, opinions, or arguments,etther-oraty-or-thrrwriting,-or beth; at a
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3. HB 1082

public hearing held for-thatpurpose to adopt the rule. The hearing may be continued

from time to time-untiHttsbusthesshas-been—compteted. The agency shall keep

minutes of the hearing. A majority of the members of any board or commission

authorized to pass rules must be present during the course of the public hearing
irectby-this subdivision;

5)(6) Fer-aperiod-of-ten-days-afterthe-hearing If the agency is headed by a secretary,

commissioner, or officer, the agency shall accept written comments regarding the

proposed rule-tntesstheentity for aperiod of ten days after the public hearing. If the

agency promulgating the rule is a part-time citizen board, commission, committee,

or task force, the record of

written comments shall be closed at the conclusion of the public hearing. However,
the hearing may be specifically continued for the purpose of taking additional
comments;

6)(7) After thewritten comment period, the agency shall fully consider all witter-ane-orat

submtssiens amendments, data, opinions, or arguments regarding the proposed rule.

A proposed rule may be modified or amended at this time to include or exclude

matters which were described in the notice of hearing:

£9)(8) The agency shall

before-the-committeeto—present-the—rutes;, serve the minutes of the hearing, a
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-4 - HB 1082

complete record of written comments, the impact statement on small business, the
fiscal note, the information required in 8 1-26-4.8, and a corrected copy of the rules

on the members of the Interim Rules Review Committee at |east five days before the

agency appears before the committee to present the rules.

Thetime periods specified in this section may be extended by the agency. The requirement
to serve the committee in subdivision (9) may be waived by the committee chair if the agency
presents sufficient reasons to the committee chair that the agency is unable to comply with the
time limit. The waiver may not be granted solely for the convenience of the agency.

Section 3. That § 1-26-4.1 be amended to read as follows:

1-26-4.1. Any-netreetequiredby-thtsehapter The notice of apublic hearing of an agency's

intent to adopt, amend, or repeal arule shall be published in amanner selected to notify persons

likely to be affected by the proposed rule.

aminimum the notice of the public hearing shall be published in at |east three newspapers of

genera circulationin different parts of the statesh

with-the-regutrementsfor-pubtieation. The provisions of chapter 17-2 do not apply to notices

required by this section.

personswho-havemade timely-reguests The notice of a public hearing or the notice of intent to

adopt an emergency rule shall be mailed to each person who has made atimely request of the

agency for advance notice of its rule-making proceedings.
A notice of hearing or anotice of intent to adopt emergency rules shall contain anarrative
description of the effect of the proposed rule and the reasons for adopting the proposed rule. A

notice of hearing shall also state where and when the hearing will be held, how amendments

data, opinions, and arguments may be presented-by-persons-tnable-to-attend-the-hearing, and
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5. HB 1082

how the public may obtain copies of the proposed rule.

Section 4. That § 1-26-5 be amended to read as follows:

1-26-5. Prior to the adoption or amendment of an emergency rule, an agency shall publish
anotice of intent to adopt an emergency rule in the manner prescribed in § 1-26-4.1 and shall
serve on the person specified by subdivision 1-26-4(1), each member of the Interim Rules
Review Committee, and the director:

(1) A copy of the proposed rule, which shall bear aspecial number to distinguish it from

apermanent rule;

(2)  Any publication described in § 1-26-6.6 which shall be returned to the agency upon

completion of the director's review and retained by the agency; and

(3) A statement, with the reasonstherefor, that the emergency procedure is necessary:

because of imminent peril to the public health, safety, or welfare+sreeessary; to
prevent substantial unforeseen financial lossto state government;-ertstiecessary; or
because of the occurrence of an unforeseen event at a time when the adoption of a
rule in response to such event by the emergency procedure is required to secure or
protect the best interests of the state or its residents.

Any agency may use the emergency rule adoption procedure. However, no agency may use
the emergency rule adoption procedure for the convenience of the agency merely to avoid the
consequences for failing to timely promulgate rules.

Section 5. That § 1-26-6.3 be amended to read as follows:

1-26-6.3. The director may notify any agency whose rules are not in the proper style and
form-asprescribed-by-him. A copy of sueh this notice shall be filed with the secretary of state.
Onehundred eighty daysafter an agency receivessuch notification, therulesof that agency shall

be of no further force and effect unlessredrafted in the prescribed style and form and filed with
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_6- HB 1082

the secretary of state and the director.
Section 6. That § 1-26-6.5 be amended to read as follows:

1-26-6.5. The director shall review therutestecetved each rule for compliance with kisthe

requirementsfor form, style, and clarity;forthetrtegatity-and-for-thesuffictency-of thereasons
for-thepassage of-emergeneyrutes. The director shall review each rulefor legality. Thereview

for legality is a determination of whether the statutory authority to promulgate arule:

(1) Provides the clearly expressed statement to delegate rule-making authority to the

agency; and

(2) Includes sufficient standards to guide the agency in the execution of its rule-making

authority.

The director shall review the statement of reasons that the emergency procedure is necessary.

If the director finds need for changeheshal-makets, the director shall make the requirements

knowninwriting to the agency prior to the hearing or within three daysin the case of emergency
rules.

Section 7. That § 1-26-7 be amended to read as follows:

1-26-7. Each agency shall keep the original records, documents, and instruments required
by this chapter-Ageneresand shall make copiesof al records, documents, and exhibitsavailable
to members of the Legislature upon request. The secretary of state shall keep a copy of the
agency's current rules and the certificates pertaining thereto, which shall be open to public
inspection.

Section 8. That § 1-26-8 be amended to read as follows:

1-26-8. Each rule heresfter-adopted is effective twenty days after filing with the secretary
of state, except that:

(1) If alater date is required by statute or specified in the rule, the later date is the
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effective date;
(2) Subject to applicable constitutional or statutory provisions, an emergency rule
becomesiseffectiveimmediately upon filingwith the secretary of state, or at astated
date less than twenty days thereafter |ater. No emergency rule shalt may remain in
effect for a period of longer than ninety days.
Section 9. That § 1-26-12.1 be amended to read as follows:
1-26-12.1. To assist interested persons dealing with it, each agency which has adopted rules
shall prepare-and make available

servieing-thepubhie, either electronically or through paper copy, alist of +ts the agency's rules

and a descriptive statement of its central and field organization;thetueirig. This information

includesthelocationsof personsand placesfrom which the public can secureinformation, make

submittal sor requests, or obtain decisions.

edrrent:



