State of South Dakota

EIGHTY-FOURTH SESSION

LEGISLATIVE ASSEMBLY, 2009
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40000076
° House BiLL No. 1010

Introduced by: The Committee on Taxation at the request of the Department of Revenue and
Regulation

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the imposition of
sales and use tax on telecommunications services and ancillary services.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:
Section 1. That § 10-45-1.17 be amended to read as follows:
10-45-1.17. The term, telecommunications service, as used in this chapter, means the
electronic transmission, conveyance, or routing of voice, data, audio, video, or any other
information or signals to a point, or between or among points. The term, telecommunications
service, includes such transmission, conveyance, or routing in which computer processing
applications are used to act on the form, code, or protocol of the content for purposes of
transmission, conveyance, or routing without regard to whether such service is referred to as
voice over internet protocol services or is classified by the Federal Communications
Commission as enhanced or value added.

Feteeommunications The term, tel ecommunications service, does not include:

(1) Dataprocessing and information services that allow data to be generated, acquired,

stored, processed, or retrieved and delivered by an electronic transmission to a
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purchaser where such purchaser's primary purpose for the underlying transaction is
the processed data or information;

Installation or maintenance of wiring or equipment on a customer's premises;
Tangible personal property;

Advertising, including directory advertising;

Billing and collection services provided to third parties;

Internet access service;

Radio and television audio and video programming services, regardless of the
medium, including the furnishing of transmission, conveyance and routing of such
services by the programming service provider. Radio and television audio and video
programming services shall include but not be limited to cable service asdefined in
47 USC 522(6), as of June 1, 2007, and audio and video programming services
delivered by commercial mobileradio service providers, asdefined in 47 CFR 20.3;
Ancillary services; or

Digital products delivered electronically, including but not limited to software,

music, video, reading materials, or ring tones.

The term, telecommunications service, includes the following services:

D)

(2)

"800 service," any telecommunications service that allowsacaller to dial atoll-free
number without incurring a charge for the call;

"900 service," aninbound toll telecommunications service purchased by asubscriber
that allows the subscriber's customers to cal in to the subscriber's prerecorded
announcement or live service. A 900 service does not include the charge for the
collection of servicesprovided by theseller of thetelecommunicationsservicestothe

subscriber or service or product sold by the subscriber to the subscriber's customer;
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"Fixed wireless service" a telecommunications service that provides radio
communication between fixed points;

"Mobile wireless service," a telecommunications service that is transmitted,
conveyed, or routed regardless of the technology used, where either the origination
point or termination point, or both, of the transmission, conveyance, or routing are
not fixed,;

"Paging service," atelecommunications service that provides transmission of coded
radio signals for the purpose of activation specific pages. Such transmissions may
include either messages or sounds, or both;

"Prepaid calling service," the right to access exclusively telecommunications
services, which must be paid for in advance and which enables the origination of
cals using an access number or authorization code, whether manually or
electronically dialed, and that is sold in predetermined units or dollars of which the
number declines with use in a known amount;

"Prepaid wireless calling service," atelecommunications service that provides the
right to utilize mobile wireless service as well as other nontelecommunications
services, including thedownload of digital productsdelivered el ectronically, content
and ancillary services, which must be paid for in advance that is sold in
predetermined units or dollars of which the number declines with use in a known
amount;

"Private communication service," a telecommunications service that entitles the
customer to exclusive or priority use of a communications channel or group of
channels between or among termination points, regardless of the manner in which

such channel or channels are connected, and includes switching capacity, extension
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lines, stations, and any other associated servicesthat are provided in connection with
the use of such channel or channels; and

"V alue-added non-voice data service," a service that otherwise meets the definition
of telecommunications servicesin which computer processing applications are used
to act on theform, content, code, or protocol of the information or data primarily for

a purpose other than transmission, conveyance, or routing.

Section 2. That chapter 10-45 be amended by adding thereto aNEW SECTION to read as

follows:

Terms used in this chapter mean:

D

(2)

3)

(4)

()

"Intrastatetel ecommunicationsservice," atelecommunicationsservicethat originates
in one United States state or a United States territory or possession, and terminates
in the same United States state or a United States territory or possession;
"Interstate telecommuni cationsservice," atelecommuni cationsservicethat originates
in one United States state, or a United Statesterritory or possession, and terminates
in adifferent United States state or a United States territory or possession;
"International telecommunications service," a telecommunications service that
originates or terminatesin the United States and terminates or originates outside the
United States, respectively. United States includes the District of Columbia or a
United States territory or possession;

"Ancillary services," services that are associated with or incidental to the provision
of telecommunications services, including detailed telecommunications billing,
directory assistance, vertical service, and voice mail services;

"Detailed telecommunications billing service,” an ancillary service of separately

stating information pertaining to individual calls on a customer's billing statement;
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"Directory assistance,” an ancillary service of providing telephone number
information, address information, or telephone number information and address
information;

"Vertical service," an ancillary servicethat is offered in connection with one or more
telecommunications services, which offers advanced calling features that allow
customers to identify callers and to manage multiple calls and call connections,
including conference bridging services;

"Voicemalil service," an ancillary servicethat enablesthe customer to store, send, or
receive recorded messages. VVoice mail service doesnot includeany vertical services

that the customer may be required to have in order to utilize the voice mail service.

Section 3. That § 10-45-6.1 be amended to read as follows:

10-45-6.1. Except as provided in 8 10-45-6.2, thereis hereby imposed atax of four percent

upon the gross receipts from providing any tetecommunteation intrastate, interstate, or

international telecommunications service that originates or terminates in this state and that is

billed or charged to a service addressin this state, or that both originates and terminatesin this

state. However, the tax imposed by this section does not apply to:

D)

(2)

3)

Any eight hundred or eight hundred type service unless the service both originates
and terminates in this state;

Any sale of a telecommunication service to a provider of telecommunication
services, including access service, for use in providing any telecommunication
service; or

Any sale of interstate telecommunication service provided to a call center that has
been certified by the secretary of revenueto meet the criterion established in 8 10-45-

6.3 and the call center has provided to the telecommunications service provider an
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exemption certificate issued by the secretary indicating that it meets the criterion.
If acall center uses an exemption certificate to purchase services not meeting the criterion
established in § 10-45-6.3, the call center isliable for the applicable tax, penalty, and interest.
Section 4. That § 10-45-5 be amended to read as follows:
10-45-5. There isimposed atax at the rate of four percent upon the gross receipts of any
person from engaging or continuing in any of the following businesses or servicesin this state:

abstracters; accountants; ancillary services; architects; barbers; beauty shops; bill collection

services; blacksmith shops; car washing; dry cleaning; dyeing; exterminators; garageand service
stations; garment alteration; cleaning and pressing; janitorial services and supplies; specialty
cleaners; laundry; linen and towel supply; membership or entrance feesfor the use of afacility
or for the right to purchase tangible personal property, any product transferred electronically,
or services, photography; photo devel oping and enlarging; tirerecapping; weldingand all repair
services, except farm machinery, farm attachment units, or irrigation equipment repair services,
cable television; and rentals of tangible personal property except leases of tangible personal
property between one telephone company and another telephone company, motor vehicles as
defined by § 32-5-1 leased under a single contract for more than twenty-eight days and mobile
homes. However, the specific enumeration of businesses and professions made in this section
does not, in any way, limit the scope and effect of § 10-45-4.

Section 5. That § 10-46-1.2 be amended to read as follows:

10-46-1.2. The term, telecommunications service, as used in this chapter, means the
electronic transmission, conveyance, or routing of voice, data, audio, video, or any other
information or signalsto a point, or between or among points. The term, telecommunications
service, includes such transmission, conveyance, or routing in which computer processing

applications are used to act on the form, code, or protocol of the content for purposes of
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transmission, conveyance, or routing without regard to whether such serviceis referred to as

voice over internet protocol services or is classified by the Federa Communications

Commission as enhanced or value added.

Fetecommunications The term, telecommunications service, does not include:

D)

(2)
3)
(4)
()
(6)
(7)

(8)
(9)

Data processing and information services that allow data to be generated, acquired,
stored, processed, or retrieved and delivered by an electronic transmission to a
purchaser where such purchaser's primary purpose for the underlying transaction is
the processed data or information;

Installation or maintenance of wiring or equipment on a customer's premises;
Tangible personal property;

Advertising, including directory advertising;

Billing and collection services provided to third parties;

Internet access service;

Radio and television audio and video programming services, regardiess of the
medium, including the furnishing of transmission, conveyance and routing of such
services by the programming service provider. Radio and tel evision audio and video
programming services shall include but not be limited to cable service asdefined in
47 USC 522(6), as of June 1, 2007, and audio and video programming services
delivered by commercial mobileradio service providers, asdefined in 47 CFR 20.3;
Ancillary services; or

Digital products delivered electronically, including but not limited to software,

music, video, reading materials, or ring tones.

The term, telecommunications service, includes the following services:

D)

"800 service," any telecommunications service that allowsacaller to dial atoll-free
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number without incurring a charge for the call;

"900 service," aninbound toll telecommunications service purchased by asubscriber
that allows the subscriber's customers to call in to the subscriber's prerecorded
announcement or live service. A 900 service does not include the charge for the
collection of servicesprovided by theseller of thetelecommunicationsservicestothe
subscriber or service or product sold by the subscriber to the subscriber's customer;
"Fixed wireless service" a telecommunications service that provides radio
communication between fixed points;

"Mobile wireless service," a telecommunications service that is transmitted,
conveyed, or routed regardless of the technology used, where either the origination
point or termination point, or both, of the transmission, conveyance, or routing are
not fixed,;

"Paging service," atelecommunications service that provides transmission of coded
radio signals for the purpose of activation specific pages. Such transmissions may
include either messages or sounds, or both;

"Prepaid calling service," the right to access exclusively telecommunications
services, which must be paid for in advance and which enables the origination of
cals using an access number or authorization code, whether manually or
electronically dialed, and that is sold in predetermined units or dollars of which the
number declines with use in a known amount;

"Prepaid wireless calling service," atelecommunications service that provides the
right to utilize mobile wireless service as well as other nontelecommunications
services, including thedownload of digital productsdelivered electronically, content

and ancillary services, which must be paid for in advance that is sold in
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predetermined units or dollars of which the number declines with use in a known
amount;

"Private communication service," a telecommunications service that entitles the
customer to exclusive or priority use of a communications channel or group of
channels between or among termination points, regardless of the manner in which
such channel or channels are connected, and includes switching capacity, extension
lines, stations, and any other associated servicesthat are provided in connection with
the use of such channel or channels; and

"V alue-added non-voice data service," a service that otherwise meets the definition
of telecommuni cations services in which computer processing applications are used
to act on theform, content, code, or protocol of theinformation or data primarily for

a purpose other than transmission, conveyance, or routing.

Section 6. That chapter 10-46 be amended by adding thereto aNEW SECTION to read as

follows:

Terms used in this chapter mean:

D)

(2)

3)

"Intrastatetelecommunicationsservice," atelecommunications servicethat originates
in one United States state or a United States territory or possession, and terminates
in the same United States state or a United States territory or possession;
"Interstatetel ecommunicationsservice," atelecommuni cationsservicethat originates
in one United States state, or a United Statesterritory or possession, and terminates
in adifferent United States state or a United States territory or possession;
"International telecommunications service," a telecommunications service that
originates or terminatesin the United States and terminates or originates outside the

United States, respectively. United States includes the District of Columbia or a
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United States territory or possession;

"Ancillary services," servicesthat are associated with or incidental to the provision
of telecommunications services, including detailed telecommunications billing,
directory assistance, vertical service, and voice mail services;

"Detailed telecommunications billing service," an ancillary service of separately
stating information pertaining to individual calls on a customer's billing statement;
"Directory assistance,” an ancillary service of providing telephone number
information, address information, or telephone number information and address
information;

"Vertical service," an ancillary servicethat isoffered in connection with one or more
telecommunications services, which offers advanced calling features that allow
customers to identify callers and to manage multiple calls and call connections,
including conference bridging services;

"Voicemalil service," an ancillary servicethat enablesthe customer to store, send, or
receive recorded messages. VVoice mail service doesnot include any vertical services

that the customer may be required to have in order to utilize the voice mail service.

Section 7. That chapter 10-46 be amended by adding thereto aNEW SECTION to read as

follows:

Except as provided in § 10-46-69, there is hereby imposed atax of four percent upon the

privilegeof theuseof any intrastate, interstate, or i nternational telecommunications servicethat

originates or terminates in this state and that is billed or charged to a service address in this

state, or that both originates and terminates in this state. However, the tax imposed by this

section does not apply to:

D

Any eight hundred or eight hundred type service unless the service both originates
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and terminates in this state;

(2) Any sae of a telecommunication service to a provider of telecommunication
services, including access service, for use in providing any telecommunication
service; or

(3 Any sale of interstate telecommunication service provided to a call center that has
been certified by the secretary of revenueto meet the criterion established in 8 10-45-
6.3 and the call center has provided to the telecommunications service provider an
exemption certificate issued by the secretary indicating that it meets the criterion.

If acall center uses an exemption certificate to purchase services not meeting the criterion

established in § 10-45-6.3, the call center isliable for the applicable tax, penalty, and interest.

Section 8. That chapter 10-46 be amended by adding thereto aNEW SECTION to read as

follows:

Thereis hereby imposed atax of four percent upon the privilege of the use of any ancillary

services.

Section 9. That ARSD 64:06:02:96 be repeal ed.
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