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SENATE BILL NO. 65

AN ACT TO REVISE CERTAIN PROVISIONS REGARDING DRUG DELIVERIES THAT
RESULT IN DEATH AND TO PROVIDE A PENALTY THEREFOR.

A p r i son / j a i l  popu la t ion  cos t  e s t ima te  s t a t emen t  i s  r equ i red  fo r  SB65  due  to  t he
enhancemen t  o f  t he  p r inc ipa l  f e lony by two  c l as s  l eve l s  fo r  i n t e n t iona l
d i s t r ibu t ion  o f  ce r t a in  type s  o f  con t ro l l ed  o r  coun te r fe i t  subs t ances ,  a s
p roh ib i t ed  in  SDCL 22-42-2 ,  where  ano the r  pe r son  d i e s  a s  a  r e su l t  o f  us ing  tha t
subs tance .  

A  v io l a t ion  o f  SB65  wi l l  va ry based  on  the  under lying  fe lony in  SDCL 22-42-2 ,  
unau tho r i zed  manufac tu re ,  d i s t r i bu t ion ,  coun te r fe i t i ng  o r  pos s e s s ion  o f
Schedu le  I  o r  II  subs t ances ,  wh ich  i s  e i the r  a  C las s  4  f e lony fo r  d i s t r ibu t ion ,  a
C las s  3  f e lony i f  t h ree  o r  more  i t ems  l i s t ed  in  s ec t ion  1  a re  p resen t ,  o r  a  C las s  2
fe lony i f  t he  subs t ance  i s  d i s t r i bu ted  to  a  minor.  SB 65  enhances  t h e  ex i s t i ng
fe l o n i e s  b y t w o  c l a s s  l eve l s ,  c rea t i ng  a  C las s  2  f e lony,  a  C las s  1  f e lony,  and  a
Clas s  C  f e lony.  

In  o rde r  t o  ana lyz e  how the  new c r ime  in  sec t ion  1  wou ld  a ffec t  p r i so n  o r  j a i l
popu la t ions ,  t he  Legi s l a t ive  Resea rch  Cou n c i l  u t i l i z ed  da t a  f rom the  Sou th
Dako ta  Depar tmen t  o f  Hea l th  on  acc iden ta l  ove rdose  dea ths .  F rom 2013  to  2016
the re  was  an  ave rage  o f  41 .5  acc iden ta l  ove rdose  dea ths  pe r  yea r,  an  e s t ima ted
15  o f  wh ich  were  f rom i l l i c i t  d rugs .  Due  to  va rying  fac to r s  i nc lud ing
ju r i sd i c t iona l  i s sues ,  and  l aw  en fo rcemen t  and  p rosecu to r i a l  d i sc re t ion ,  t he re
i s  no  way o f  knowing how many o f  t hese  overdose  dea ths  f rom i l l i c i t  d rugs  wi l l
l ead  to  a r res t s  and  conv ic t ions .  The  Legi s l a t i ve  Resea rch  Counc i l  i s  a s suming
an  ave rage  yea r ly r a t e  o f  5  conv ic t i ons ,  o r  50  conv ic t i ons  ove r  a  t en  yea r  pe r iod .  

Cur ren t ly,  unde r  SDCL 22-42-2 ,  96 .4% of  conv ic t ions  a re  a  C las s  4  f e lony fo r
d i s t r ibu t ion ,  1 .88% a re  a  C las s  3  f e lony fo r  d i s t r ibu t ion  i f  t h ree  o r  more  i t ems
l i s t ed  in  sec t ion  1  a r e  p re sen t ,  and  1 .72% a re  a  C las s  2  f e lony i f  d i s t r ibu ted  to
a  minor.  Over  a  t en  yea r  pe r iod ,  a s suming 50  conv ic t i o n s ,  app rox imate ly 48
would  be  a  C las s  2  f e lony,  1  conv ic t ion  a  C las s  1  f e lony,  and  1  conv ic t ion  a
Clas s  C  fe lony.

Those  conv ic t ed  under  the  new c r ime  wou l d  have  had  a  C las s  4  f e lony,  a  C las s
3  f e lony,  o r  a  C las s  2  f e lony under  the  ex i s t ing  s t a tu t e .  To  de te rmine  the  e ff ec t



on  p r i son  o r  j a i l  popu la t i ons ,  t he  Legi s l a t i ve  Resea rch  Counc i l  l ooked  a t  t he
cos t  d i ff e rence  be tween  a  C lass  4  and  a  C lass  2  f e lony,  a  C las s  3  and  a  C lass  1
fe lony,  and  a  C las s  2  and  a  C la s s  C  fe lony.  Cur ren t ly,  pe r sons  conv ic t ed  o f
nonv io len t  C las s  1  o r  C las s  C  f e lon ie s  a re  e l ig ib le  fo r  pa ro le  a f t e r  s e r v i n g  a t
l eas t  35% of  t he i r  s en t ence  and  C lass  2  f e lon i es  a re  e l i g ib l e  a f t e r  se rv ing  30%,
depend ing  on  c r imina l  h i s to ry.  Due  to  t he  na tu re  o f  pa ro l e ,  i t  i s  imposs ib l e  fo r
the  Legi s l a t i ve  Resea rch  Counc i l  t o  k n ow when  pa ro l e  may be  gran t ed .
T h ere fo re ,  we  wi l l  be  work ing  under  t he  as sumpt ion  tha t  t hose  conv ic t e d  w i l l
be  r e l eased  a t  f i r s t  e l i g ib i l i t y t o  e s t ab l i sh  min imum s t andards .   

The  fo l l owing  t ab l e  p rov ides  our  ana lys i s  o f  t he  impac t  o f  SB65  on  the  number
o f  days  se rved  in  p r i son  and  j a i l :

G iven  the  impac t  o f  SB65  on  the  number  o f  days  those  conv ic t ed  wi l l  spend  in
p r i son  o r  j a i l ,  and  g i v e n  t h e  number  o f  conv ic t i ons  fo r  each  type  o f  c r ime ,  t he
fo l lowing  t ab l e  i s  ou r  e s t ima te  o f  t he  p r i son  and  j a i l  cos t s  a s soc i a t ed  wi th  SB65 :

In  conc lus ion ,  t he  to t a l  ave rage  cos t  i nc reases  fo r  p r i sons  wou ld  be  $3 ,309 ,159
over  a  t en  yea r  pe r iod .  The  to t a l  ave rage  cos t  changes  fo r  j a i l s  w o u ld  be  a
dec rease  o f  $6 ,461  ove r  a  t en  yea r  pe r iod .  
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