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SENATE BILL NO. 1760a

AN ACT TO ACCOMMODATE LEGISLATION RELATING TO THE PROTECTION OF
THE PUBLIC SAFETY.

A prison/jail populationcost estimate statement hasbeenrequestedon SB1760a
due to allowing the Governor to create a public safety zone and creating
additional trespass penaltiesfor enteringinto apublic safety zone after notice
not to enter the zone.

A public safety zone would be declared under SB1760a if an event would
consume significant public resources, pose a threat to public or private
property, and pose a threat to the health and welfare of the public, while not
amountingto astateof emergency or disaster. Enteringintoapublicsafety zone
after a posted notice not to enter would be a Class 1 misdemeanor with a
mandatory sentenceof tendaysinjail uponconviction. Additionally, if aperson
weretoreceiveasecond convictionfor thesame offense, had aprior conviction
under the riot statutes in Chapter 22-10, or had a prior conviction in another
statethat wouldviolated either of thosesectionsin South Dakota, thedefendant
would be guilty of aClass 6 felony. South Dakota has not had an event recently
that would have qualified for adeclaration of a public safety zone, so in order
to determine the potential impact that could be expected under SB 1760a the
LRC looked to current violations of South Dakota trespass law and repeat
offenders of laws that would count as a second violation under SB 1760a, and
compared those numberstotheeventsof the DakotaAccessPipelineprotestsin
North Dakota.

Over the last six years South Dakota has averaged 689 convictions a year of
SDCL 22-35-6 (enteringandrefusingtoleave property after notice). Currently,
thoseconvictionsserveanaverageof 5.5daysinjail. Over thesametimeframe,
16.4% had asecond convictionthat would be considered asecond offenseunder
SB 1760a. Because asecond offense under SB 1760a must becommitted within
theprevioustwoyears, theestimated percentageof re-offenderswould be5.4%.

Asof January 31, 2017, there have been 595 arrests since the beginning of the
Dakota Access Pipeline protests in North Dakota. This event would fit the
definition of apublic safety zoneunder SB 176o0aand will beused asthelikely



highest cost scenario for the potential coststhe state could expectinthe event
of adeclaration of apublic safety zone.

If a public safety zone event resulted in 600 arrests 94.6%, or 568, could be
expectedtobeinaviolationof SDCL 22-35-6 with amandatory minimum of ten
days in jail. That would result in a jail cost of $598,672. Under the current
statute, thecostwouldbe $329,270, sothecostincreasewould be $269,402. The
remaining 5.4%, or 32, could resultinaClass 6 felony conviction for a second
offense within two years. The cost would depend on whether those individuals
received ajail sentenceor aprison sentence. If all the defendantsreceived the
averagejail sentenceof 74 daysforaClass6felony, thecost wouldbe$249,587.
However, if all the defendants were given the average prison sentence of 215
days for a Class 6 felony, the cost would be $290,474. These costs would be
reduced by the $18,550 in jail costs that would already be incurred under the
current law.

Itisimportanttonotethat dueto prosecutorial discretion, apersonarrested for
aviolation of SB 1760a may not necessarily be charged and convicted of the
samecrimefor whichthey werearrested. Dueto the potential limited resources
and space available, in the event of a mass number of arrests during the
declaration of apublicsafety zone, itislikelythat someindividualsarrestedfor
violation of SB 1760a may be pled down to alesser offense and not serve jail
time. However, dueto the uncertain nature of that potential, the LRC isunable
to speculate as to a percentage of plea deals that would result from SB 1760a
charges.

Thedeclaration of apublic safety zoneislikely tobearareoccurrence, andthe
prison or jail costs would be zero in most years. However, in the event of a
declaration of apublic safety zone, the state could expect to see atotal impact
on prison and jail costs of up to $500,439 to $541,326.
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