
PRISON/JAIL POPULATION COST ESTIMATE STATEMENT
NINETY-SECOND SESSION

LEGISLATIVE ASSEMBLY 2017

SENATE BILL NO. 176oa

AN ACT TO ACCOMMODATE LEGISLATION RELATING TO THE PROTECTION OF
THE PUBLIC SAFETY.

A p r i son / j a i l  popu la t ion  cos t  e s t ima te  s t a t emen t  has  been  reques ted  on  SB176oa
due  to  a l l owing  the  Gov e r n o r  t o  c rea t e  a  pub l i c  sa fe ty z one  and  c rea t ing
add i t i ona l  t r e spas s  pena l t i e s  fo r  en t e r ing  in to  a  pub l i c  s a fe ty zone  a f t e r  no t i ce
no t  t o  en t e r  t he  zone .  

A  pub l i c  sa fe ty z o n e  w o u l d  be  dec l a red  under  SB176oa  i f  an  even t  wou ld
consume s ign i f i can t  pub l i c  r e sou rces ,  p o s e  a  t h rea t  t o  pub l i c  o r  p r iva t e
p roper ty,  and  pose  a  t h rea t  t o  t he  hea l th  and  we l fa re  o f  t he  pub l i c ,  wh i l e  no t
amount ing  to  a  s t a t e  o f  emergency o r  d i sas t e r.  En te r ing  in to  a  pub l i c  sa fe ty z one
af t e r  a  pos t ed  no t i ce  no t  t o  en t e r  w o u l d  be  a  C las s  1  mi sdemeanor  w i th  a
manda to ry sen tence  o f  t en  days  in  j a i l  upon  conv ic t ion .  Add i t iona l ly,  i f  a  person
were  t o  r ece ive  a  second  conv ic t i on  fo r  t he  same  o ffense ,  had  a  p r io r  conv ic t i on
under  the  r io t  s t a tu t e s  in  Chap te r  22 -1 0 ,  o r  had  a  p r io r  conv ic t ion  in  ano the r
s t a t e  t ha t  wou ld  v io l a t ed  e i t he r  o f  t hose  sec t ions  i n  Sou th  Dako ta ,  t he  de fendan t
wou ld  be  gu i l ty o f  a  C las s  6  f e lony.  Sou th  Dako ta  has  no t  had  an  even t  r ecen t ly
tha t  wou ld  have  qua l i f i ed  fo r  a  dec la ra t ion  o f  a  pub l i c  sa fe ty z one ,  so  in  o rde r
to  de te rmine  the  po ten t i a l  impac t  t ha t  cou ld  be  ex pec ted  under  SB 176oa  the
LRC looked  to  cu r ren t  v io l a t ions  o f  Sou th  Dako ta  t r e spass  l aw and  repea t
o ffende r s  o f  l aws  tha t  wou ld  coun t  a s  a  secon d  v i o l a t i on  under  SB 176oa ,  and
compared  those  numbers  t o  t he  even t s  o f  t he  Dako ta  Access  P ipe l ine  p ro t es t s  i n
Nor th  Dako ta .  

Over  the  l a s t  s ix  yea r s  Sou th  Dako ta  has  ave raged  689  co n v i c t i o n s  a  yea r  o f
SDCL 22-35-6  ( en te r ing  and  r e fus ing  to  l eave  p roper ty a f t e r  no t i ce ) .  Cur ren t ly,
those  conv ic t ions  se rve  an  ave rage  o f  5 .5  days  in  j a i l .  Over  the  same  t ime  f r ame ,
16 .4% had  a  second  conv ic t ion  tha t  wou ld  be  cons ide red  a  second  o ffense  under
SB 176oa .  Because  a  second  o ffense  unde r  SB 176oa  mus t  be  commi t t ed  wi th in
the  p rev ious  two  year s ,  t he  es t ima ted  pe rcen tage  of  re-o ffenders  wou ld  be  5 .4%.  

As  o f  J anua ry 31 ,  2017 ,  the re  have  been  595  a r re s t s  s ince  the  beginn ing  o f  the
Dako ta  Access  P ipe l ine  p ro t es t s  i n  Nor th  Dako ta .  T h i s  even t  wou ld  f i t  t he
def in i t i on  o f  a  pub l i c  s a fe ty zone  under  SB 176oa  and  wi l l  be  u sed  as  t he  l i ke ly



h ighes t  cos t  s cena r io  fo r  t he   po t en t i a l  cos t s  t he  s t a t e  cou ld  ex pec t  i n  t he  even t
o f  a  dec la ra t ion  o f  a  pub l i c  sa fe ty z one .  

If  a  pub l i c  s a fe ty zone  even t  r e s u l t e d  i n  600  a r r e s t s  94 .6%,  o r  568 ,  cou ld  be
ex pec t ed  to  be  in  a  v io l a t ion  o f  SDCL 22-35-6  wi th  a  manda to ry min imum of  t en
days  in  j a i l .  Tha t  wou ld  r e su l t  i n  a  j a i l  c o s t  o f  $598 ,672 .  Under  the  cu r ren t
s t a tu te ,  the  cos t  wou ld  be  $329 ,270 ,  so  the  cos t  i nc rease  wou ld  be  $269 ,402 .  The
remain ing  5 .4%,  o r  32 ,  cou ld  r e su l t  i n  a  C las s  6  f e lony conv ic t ion  fo r  a  second
offense  wi th in  two  yea r s .  The  cos t  wou ld  depend  on  whe the r  those  ind iv idua l s
rece ived  a  j a i l  s en t ence  o r  a  p r i son  sen t ence .  If  a l l  t he  de fendan t s  r ece ived  the
ave rage  j a i l  s en t ence  o f  74  days  fo r  a  C lass  6  f e lony,  t he  cos t  wou ld  be  $249 ,587 .
However,  i f  a l l  t he  de fendan t s  were  g iven  the  ave rage  p r i son  sen t ence  o f  215
days  fo r  a  C l a s s  6  f e lony,  t he  cos t  wou ld  be  $290 ,474 .  These  cos t s  wou ld  be
reduced  by the  $18 ,550  in  j a i l  cos t s  t ha t  wou ld  a l r eady b e  i n c u r r e d  unde r  the
cur ren t  l aw.  

 I t  i s  impor t an t  t o  no te  t ha t  due  to  p rosecu to r i a l  d i sc re t ion ,  a  pe r son  a r res t ed  fo r
a  v i o l a t i o n  o f  SB 176oa  may no t  neces sa r i l y be  charged  and  conv ic t ed  o f  t he
same  c r ime  fo r  wh ich  they were  a r res t ed .  Due  to  t he  po ten t i a l  l imi t ed  resou rces
and  space  a v a i l ab l e ,  i n  t he  even t  o f  a  mass  number  o f  a r r e s t s  du r ing  the
dec l a ra t ion  o f  a  pub l i c  s a fe ty zone ,  i t  i s  l i ke ly tha t  some  ind iv idua l s  a r res t ed  fo r
v i o l a t i o n  o f  SB 176oa  may be  p l ed  down to  a  l e s se r  o ffense  and  no t  se rve  j a i l
t ime .  However,  due  to  t he  uncer t a in  na tu re  o f  t ha t  po ten t i a l ,  t he  LRC i s  unab le
to  sp e c u la t e  a s  to  a  pe rcen tage  o f  p l ea  dea l s  t ha t  wou ld  r e su l t  f rom SB 176oa
charges .  

The  dec l a ra t i on  o f  a  pub l i c  sa fe ty z one  i s  l i ke ly t o  be  a  r a re  occur rence ,  and  the
p r i son  o r  j a i l  cos t s  wou ld  be  z e ro  in  mos t  yea r s .  However,  i n  t he  even t  o f  a
dec l a ra t i on  o f  a  pub l i c  sa fe ty z one ,  t he  s t a t e  cou ld  ex pec t  t o  see  a  t o t a l  impac t
on  p r i son  and  j a i l  cos t s  o f  up  to  $500 ,439  to  $541 ,326 .  
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