State of South Dakota

NINETY-FIRST SESSION

LEGISLATIVE ASSEMBLY, 2016
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337X0525
HOUSE BILL NO. 1227

Introduced by: Representatives Hawks, Bartling, Bordeaux, Feickert, Gibson, Hawley,
Killer, Kirschman, McCleerey, Ring, Schrempp, and Soli and Senators
Pardey, Bradford, Buhl O'Donnell, Frerichs, Heinert, Hunhoff (Bernie),
Peterson (Jim), and Sutton

FOR AN ACT ENTITLED, An Act to establish the South Dakota Government Accountability

Committee.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the code be amended by adding aNEW SECTION to read:

There is hereby established the South Dakota Government Accountability Committee
(SDGAC) formed to consist of the following twelve members:

(1) Two membersto be appointed by the majority leader in each housg;

(20 Two members by the minority leader in each house; and

(3  Four membersto be appointed by the Governor, two from the mgority party and two

from the minority party.

A member of the ethics committee may be recused from participating in any proceeding
upon submission of a written statement that the member cannot render an impartial and
unbiased decision in acase. A member isineligible to participate in acommittee meeting, as

amember of thecommittee, in any proceeding rel ating to the member'sown conduct. A member
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-2- HB 1227

may be recused by a unanimous vote of the remaining eligible members of the committee. If a
member of the SDGAC is disqualified from or isineligible to participate in any committee
proceeding, the authority responsible for the original appointment of the disqualified or
ineligible member shall appoint areplacement member who shall serve during the period of the
origina member's disqualification or inéligibility. Terms of service shall be four years.

Section 2. That the code be amended by adding aNEW SECTION to read:

Each member shall receive per diem and travel expenses at the same rate as paid members

of interim committees for attending meetings held when the Legislature is not in session.

Section 3. That the code be amended by adding aNEW SECTION to read:

The chair and vice-chair are el ected by the members of the SDGAC. The chairperson of the

committee shall:

(1) Preside over meetings of the committee; and

(2) Cadl meetings of the committee upon receipt of findings that there is probable cause
to believe that an ethics violation has occurred.

Section 4. That the code be amended by adding aNEW SECTION to read:

The SDGAC may:

(1) Issue advisory opinions interpreting the intent of constitutional and statutory
provisions relating to legislators, agency employees, and state board members and
interpreting the code of ethics and rules issued pursuant to this section. The
committee shall issue opinionswhen approved by amajority of the twelve members
and may issue opinions upon the written request of a member of the Legislature or
upon the committee's initiation. Opinions are not binding on the legislator, agency
employee, or board member;

(2) Receiveandhear complaintsand chargesagainst membersof the Legisature, agency
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employees, and state board members aleging aviolation of the code of ethics or of
thischapter or other mattersreferred to in statelaw. The committee shall promulgate
rules, pursuant to chapter 1-26, for the recel pt and processing of findings of probable
cause relating to an ethical violation of a member of the Legidlature, an agency
employee, or a state board member during the legidlative session and those received
after the Legidature adjourns,

(3 Conduct hearings, request audits, and subpoena witnesses; and

(4) Propose additiona legislation as needed to improve existing laws for ethical

behavior.

Section 5. That the code be amended by adding aNEW SECTION to read:

Any person may fileacomplaint with the SDGA C alleging that amember of the Legislature,
agency employee, or state board member has committed an ethicsviolation. The SDGAC shall
prescribe and provideformsfor this purpose. The complaint shall include the name and address
of the complainant, a statement of the facts believed to be true that form the basis of the
complaint including the sources of information, the approximate date of the act alleged, and a
certification by the complainant under penalty of perjury that the facts stated to be true are true
to the best of the complainant's knowledge.

Section 6. That the code be amended by adding aNEW SECTION to read:

The SDGAC shall promptly notify any party aleged to have committed an ethicsviolation
by serving or personally delivering a copy of the complaint to the party charged. A valid
complaint must allege all of the following:

(1) Facts, that if true, establish an ethics violation;

(2)  That the conduct providing the basis for the complaint occurred within three years

of the filing of the complaint; and
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(3 That the party charged with aviolation is a party subject to the jurisdiction of the
SDGAC.

Section 7. That the code be amended by adding aNEW SECTION to read:

If the SDGA C determinesthat acomplaint isnot valid, the complaint shall be dismissed and
returned to the complainant with a notice of dismissal stating the reason for the dismissal.

Section 8. That the code be amended by adding aNEW SECTION to read:

If ahearing on the complaint is ordered, the SDGAC shall receive all admissible evidence,
determine any factual or legal issues presented during the hearing, and make findings of fact
based upon evidence received. Clear and convincing evidence is required to support afinding
that the member of the Legidlature, agency employee, or state board member has committed an
ethics violation. Parties to a complaint may, subject to the approval of the SDGAC, negotiate
for settlement of adisputethat isbeforethe SDGAC. Termsof any negotiated settlements shall
be publicly recorded. If acomplaint isfiled or initiated less than ninety days before the election
for a state office, for which the person named in the complaint is the incumbent officehol der,
the SDGAC shall set the hearing at the earliest available date to allow the issue to be resolved
before the election, if possible. An extension of time for a hearing may be granted when both
parties mutually agree on an aternate date for the hearing. The SDGAC shall make every effort
to hear each ethics complaint within three months of the date that the complaint is filed.
However, after three months from the date of thefiling of the complaint, an extension of time
for purposes of preparing for hearing may only be granted by the SDGAC when the party
charged in the complaint with the ethics violation consentsto an extension. If the party charged
does not consent to an extension, SDGA C may not grant any extensions of timefor preparation
before the hearing. Each complaint alleging aviolation of this Act or the code of ethicsshall be

heard within nine months of the filing of the complaint. Final dispositions of violations, which
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the ethics committee hasfound to have been established by clear and convincing evidence, shall
be made within thirty days of the conclusion of the hearing on the complaint.

Section 9. That the code be amended by adding aNEW SECTION to read:

The SDGAC shal recommend rules for adoption relating to the confidentiality of a
complaint or informati on which hasbeen filed or provided to thecommittee. Rulespromul gated
pursuant to chapter 1-26 shall provide for initial confidentiality of a complaint, unless the
complaint has been publicly disclosed, and shall permit the ethics committee to treat some or
all of the contents of a complaint or other information as confidential. If the existence of a
complaint or apreliminary investigation ismade public, the SDGAC shall publicly confirm the
existence of the complaint or preliminary inquiry and, in the SDGA C's discretion, make public
the complaint or investigation and any documents issued to any party to the complaint or
investigation. Nothing in this section prevents the committee from furnishing the complaint or
other information to the appropriate law enforcement authorities at any time. Upon
commencement of ahearing on acomplaint, al investigative material shall be made available
to the subject of the hearing and any material that is introduced at the hearing shall be public

information.



