State of South Dakota
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HouseE BILL No. 1068

Introduced by: Representatives Stevens, Johns, and Schoenbeck and Senator Rusch

FOR AN ACT ENTITLED, An Act to adopt the South Dakota Nonprofit Corporation Act.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the code be amended by adding aNEW SECTION to read:

The Office of the Secretary of State shall accept for filing any document satisfying the
following requirements, and the requirements of any other section of this Act that adds to or
varies these requirements:

(1) Thedocument isrequired or permitted to be filed in the Office of the Secretary of

State;

(2)  The document contains the information required by this Act;

(3 Thedocument istypewritten or printed or, if € ectronically transmitted, isinaformat

that can be retrieved or reproduced in typewritten or printed form;

(4) Thedocumentisinthe Englishlanguage. A nonprofit corporate name need not bein

English if written in English letters or in English lettersin combination with Arabic
or Roman numerals. The certificate of existence required of foreign corporations

need not be in English if accompanied by a reasonably authenticated English

100 copies were printed on recycled paper by the South Dakota Insertions into existing statutes are indicated by underscores.
Legidative Research Council at a cost of $.161 per page. @ Deletions from existing statutes are indicated by overstrikes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

©)

(6)

(7)

(8)

9)

. HB 1068

trangd ation;

The document is executed by one of the following persons:

(@ By the chair of the board of directors of a domestic or foreign nonprofit
corporation, by its president, or by another of its officers;

(b)  If directors have not been selected or the nonprofit corporation has not been
formed, by an incorporator; or

(c) If the nonprofit corporation is in the hands of a receiver, trustee, or other
court-gppointed fiduciary, by that receiver, trustee, or court-appointed
fiduciary;

The person executing the document has signed it and has stated beneath or opposite

the signature the person’'s name and the capacity in which the person signs. The

document may, but need not, contain a corporate seal, attestation, acknowledgment,

or verification;

If the Office of the Secretary of State prescribes a mandatory form for the document

under section 2 of this Act, the document isin or on the prescribed form;

The document is delivered to the Office of the Secretary of Statefor filing. Delivery

may be made by electronic transmission if and to the extent permitted by the Office

of the Secretary of State. If the document isfiled in typewritten or printed form and

not transmitted electronically, the Office of the Secretary of State may require one

exact or conformed copy to be delivered with the document; and

When the document is delivered to the Office of the Secretary of Statefor filing, the

correct filing fee, and any license fee, or penalty required to be paid at that time by

sections 1 to 19, inclusive, of thisAct, or other law is paid or provision for payment

made in amanner permitted by the Office of the Secretary of State.
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Section 2. That the code be amended by adding aNEW SECTION to read:

The Office of the Secretary of State may prescribe and furnish, on request, formsfor:

(1)
)

)
(4)

An application for a certificate of existence;

A foreign nonprofit corporation's application for a certificate of authority to conduct
activitiesin this state;

A foreign nonprofit corporation's application for a certificate of withdrawal; and

The annual report.

The Office of the Secretary of State may require the use of the forms described in this

section. The Office of the Secretary of State may prescribe and furnish, on request, forms for

other documents required or permitted to be filed by this Act but the use of such formsis not

mandatory.

Section 3. That the code be amended by adding aNEW SECTION to read:

(a) The Office of the Secretary of State shall collect the following feeswhen the documents

described in this section are delivered for filing:

(1)
)
©)
(4)
©)
(6)

(7)
(8)

Articles of incorporation for nonprofit, $75;

Application for use of indistinguishable name, $10;

Application for reserved name, $25;

Notice of transfer of reserved name, $15;

Application for registered name, $25;

Application for renewal of registered name, $15. A renewal application may befiled
between thefirst day of October and thethirty-first day of December in each year and
shall extend the registration for the following year;

Articles of domestication, $30;

Articles of charter surrender, $30;
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Articles of domestication and conversion, $30;

Articles of entity conversion, $30;

Amendment of articles of incorporation, $30;

Restatement of articles of incorporation, $15;

Articles of merger or membership exchange, $30;

Articles of dissolution, $5;

Articles of revocation of dissolution, $5;

Certificate of administrative dissolution, no charge;

Application for reinstatement following administrative dissolution, plus any
delinquent annual report filing fees for the period prior to the reinstatement
application, $50 plus fees;

Certificate of reinstatement, no charge;

Certificate of judicial dissolution, no charge;

Application for certificate of authority, $125;

Application for amended certificate of authority, $30;

Application for certificate of withdrawal, $5;

Application for transfer of authority, $10;

Certificate of revocation of authority to conduct activities, no charge;
Annual report, $25;

Articles of correction, $15;

Application for certificate of existence or authorization, $20;

Any other document required or permitted to be filed by this chapter, $10.

(b) The Office of the Secretary of State shall collect afee of thirty dollars each time process

is served on the Office of the Secretary of State under sections 1 to 19, inclusive, of this Act.
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The party to aproceeding causing service of processisentitled to recover thisfee ascostsif the
party prevailsin the proceeding.

(c) The Office of the Secretary of State shall collect the following fees for copying and
certifying the copy of any filed document relating to a domestic or foreign corporation:

(1) Twodollarsapage for copying;

(2) Twenty dollars for copying microfiche archived documents for a single nonprofit

corporation; and

(3) Fifteen dollarsfor the certificate of certification.

Section 4. That the code be amended by adding aNEW SECTION to read:

(a) Except as provided in paragraph (b) and section 5 of this Act, adocument accepted for
filing is effective:

(1) At the date and time of filing, as evidenced by such means as the Office of the
Secretary of State may use for the purpose of recording the date and time of filing;
or

(2) Atthetime specified in the document as its effective time on the date it is filed.

(b) A document may specify a delayed effective time and date, and if it does so the
document becomes effective at the time and date specified. If a delayed effective date is
indicated, but no time is specified, the document is effective at the close of business on that
date. A delayed effective date for a document may not be later than the ninetieth day after the
dateitisfiled.

Section 5. That the code be amended by adding aNEW SECTION to read:

(@) A domestic or foreign corporation may correct a document filed by the Office of the
Secretary of State if any of the following occur:

(1) Thedocument contains an inaccuracy;
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(2) Thedocument wasdefectively executed, attested, sealed, verified, or acknowledged;

or

(3  Theéelectronic transmission was defective.

(b) A document is corrected:

(1) By preparing articles of correction that:

(@)  Describe the document, including its filing date, or attach a copy of it to the
articles;

(b)  Specify theinaccuracy or defect to be corrected; and

(c)  Correct the inaccuracy or defect; and

(2) By ddivering the articles to the Office of the Secretary of State for filing.

(c) Articlesof correction are effective on the effective date of the document that they correct
except as to persons relying on the uncorrected document and adversely affected by the
correction. Asto those persons, articles of correction are effective when filed.

Section 6. That the code be amended by adding aNEW SECTION to read:

If a document delivered to the Office of the Secretary of State for filing satisfies the
reguirements of section 1 of thisAct, the Office of the Secretary of State shall fileit. The Office
of the Secretary of Statefilesadocument by recording it asfiled on the date and time of receipt.
After filing a document, the Office of the Secretary of State shall deliver to the domestic or
foreign nonprofit corporation or itsrepresentative arecel pt with an acknowledgment of the date
and time of filing.

If the Office of the Secretary of State refusesto file adocument, the Office of the Secretary
of State shall return it to the domestic or foreign nonprofit corporation or its representative
within five days after the document is delivered, together with a brief, written explanation of

the reason for the refusal.
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The Office of the Secretary of State'sduty to file documentsunder thissectionisministerial.
The Office of the Secretary of State's filing or refusing to file a document does not:

(1) Affect thevdidity or invaidity of the document in whole or part;

(2) Relatetothe correctnessor incorrectness of information contained in the document;

or

(3 Create a presumption that the document is valid or invalid or that information

contained in the document is correct or incorrect.

Section 7. That the code be amended by adding aNEW SECTION to read:

If the Office of the Secretary of State refuses to file adocument delivered to the Office of
the Secretary of State for filing, the domestic or foreign nonprofit corporation may appeal the
refusal withinthirty daysafter the return of the document to the circuit court of the county where
the corporation's principal office islocated in this state or, if none in this state, to the circuit
court of Hughes County. The appeal iscommenced by petitioning the court to compel filing the
document and by attaching to the petition the document and the Office of the Secretary of State's
explanation of the refusal to file.

The court may summarily order the Office of the Secretary of State to file the document or
take other action the court considers appropriate. The court's final decision may be appealed as
in other civil proceedings.

Section 8. That the code be amended by adding aNEW SECTION to read:

Any certificatefrom the Office of the Secretary of State delivered with acopy of adocument
filed by the Office of the Secretary of State, is conclusive evidence that the original document
ison file with the Office of the Secretary of State.

Section 9. That the code be amended by adding aNEW SECTION to read:

Any person may apply to the Office of the Secretary of State to furnish a certificate of
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existence for a domestic nonprofit corporation or a certificate of authorization for a foreign

nonprofit corporation. A certificate of existence or authorization shall set forth:

(1)

)

©)

(4)

()
(6)

The domestic nonprofit corporation's corporate name or the foreign nonprofit

corporation's corporate name used in this state;

That the domestic nonprofit corporation is duly incorporated under the law of this

state, the date of itsincorporation, and theperiod of itsduration if lessthan perpetual;

or that the foreign nonprofit corporation is authorized to conduct activities in this

state;

That all fees, taxes, and penalties owed to this state have been paid, if:

(i)  Paymentisreflected in therecords of the Office of the Secretary of State; and

(i)  Nonpayment affects the existence or authorization of the domestic or foreign
nonprofit corporation;

That its most recent annual report has been delivered to the Office of the Secretary

of State;

That articles of dissolution have not been filed; and

Other facts of record in the Office of the Secretary of State that may be requested by

the applicant.

Subjecttoany qualification stated in thecertificate, acertificate of existence or authorization

issued by the Office of the Secretary of State may be relied upon as conclusive evidencethat the

domestic or foreign nonprofit corporation isin existence or is authorized to conduct activities

in this state.

Section 10. That the code be amended by adding a NEW SECTION to read:

No person may sign a document, paper form or electronically, knowing it is false in any

material respect withintent that the document be delivered to the Office of the Secretary of State
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for filing. An offense under this section is subject to an administrative penalty assessed by the
Office of the Secretary of State in any amount not exceeding five hundred dollars.

Section 11. That the code be amended by adding a NEW SECTION to read:

The Office of the Secretary of State has the power and authority reasonably necessary to

perform the duties required of Office of the Secretary of State by this Act.

Section 12. That the code be amended by adding a NEW SECTION to read:

For the purposes of this Act, the following terms mean:

(1) "Articles’ or "articles of incorporation,” the original articles of incorporation, all
amendments thereof, and any other records filed with the Office of the Secretary of
State with respect to a domestic nonprofit corporation under any provision of this
Act. If any record filed under thisAct restatesthearticlesintheir entirety, thenceforth
the articles may not include any prior filings;

(2) "Board" or "board of directors” the group of individuals responsible for the
management of the activities and affairs of the nonprofit corporation, regardless of
the name used to refer to the group. The term includes a designated body to the
extent:

(i)  Thepowers, functions, or authority of the board arevested in, or are exercised
by, the designated body; and

(i)  Theprovisionof thisActinwhichtheterm appearsisrelevant to thedischarge
by the designated body of its powers, functions, or authority;

(3 "Business corporation” or "domestic business corporation,” a corporation
incorporated under thelaws of this state and subject to the provisions of the business
corporation act;

(4) "Bylaws," thecodeor codesof rules, other than the articles of incorporation, adopted
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for the regulation and governance of theinternal affairsof the nonprofit corporation,

regardless of the name used to refer to those rules,

"Charitable corporation,” adomestic nonprofit corporation that isoperated primarily

or exclusively for one or more charitable purposes,

"Charitable purpose,” a purpose that:

(i)  Would makeacorporation operated exclusively for that purpose eligibleto be
exempt from taxation under section 501(c)(3) or (4) of the Internal Revenue
Code; or

(i)  Isconsidered charitable under law other than this Act or the Internal Revenue
Code;

"Conspicuous,” so written, displayed, or presented that a reasonable person against

whom the record is to operate should have noticed it. For example, text in italics,

boldface, contrasting color or capitals, or that is underlined, is conspicuous,

"Corporation,” "domestic corporation,” "domestic nonprofit corporation,” or

"nonprofit corporation,” a corporation incorporated pursuant to or subject to the

provisions of this Act that is not aforeign corporation;

"Delegate,” aperson elected or appointed to votein arepresentative assembly for the

election of directors or on other matters;

"Deliver" or "delivery," any method of delivery used in conventional commercial

practice, including delivery by hand, mail, commercia delivery, and electronic

transmission, except that delivery to the Office of the Secretary of State meansactual

receipt by the Office of the Secretary of State;

"Designated body," a person or group, other than a committee of the board of

directors, that is vested by the articles of incorporation or bylaws with powers that,
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if not vested by the articles or bylawsin that person or group, would be required by
this Act to be exercised by the board or the members;

"Director," anindividual designated, elected, or appointed, by that or any other name
or title, to act as amember of the board of directors, while the individual is holding
that position. The term does not include a member of a designated body, as such;
"Domestic unincorporated entity," an unincorporated entity whoseinternal affairsare
governed by the laws of this state;

"Effective date of notice," as provided pursuant to section 13 of this Act;
"Electronic," relating to technology having electrical, digital, magnetic, wireless,
optical, electromagnetic, or similar capabilities;

"Eligibleentity," adomestic or foreign unincorporated entity or adomestic or foreign
business corporation;

"Eligibleinterests,”" interests or shares;

"Employee," does not include an individual serving as an officer or director who is
not otherwise employed by the corporation;

"Entitled to vote," entitled to vote on the matter under consideration pursuant to the
articles of incorporation or bylaws of the nonprofit corporation or any applicable
controlling provision of law;

"Entity," includes a domestic or foreign business corporation, domestic or foreign
nonprofit corporation, domestic or foreign unincorporated entity, estate, trust, state,
the United States, foreign government, or governmental subdivision;

"Filing entity," an unincorporated entity that is created by filing a public organic
record;

"Foreign business corporation,” a corporation for profit incorporated under a law
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other than the law of this state that would be a business corporation if incorporated

under the law of this state;

"Foreign corporation™ or "foreign nonprofit corporation,” acorporation incorporated

pursuant to a law other than the law of this state that would be a nonprofit

corporation if incorporated under the law of this state;

"Foreign unincorporated entity," an unincorporated entity whose interna affairsare

governed by an organic law of ajurisdiction other than this state;

"Fundamental transaction,” an amendment of the articles of incorporation or bylaws,

merger, membership exchange, sale of al or substantialy al of the assets,

domestication, conversion, or dissolution of a nonprofit corporation;

"Governmental subdivision," includes any county, municipality, township, school

district, chartered governmental unit, or other special districts;

"Governor," aperson by or under whose authority the powers of an unincorporated

entity are exercised and under whose direction the business, activities, or affairs of

the entity are managed pursuant to the organic law and organic records of the entity;

"Includes,” denotes a partia definition;

"Individual," a natural person;

"Interest," either or both of the following rights under the organic law of an

unincorporated entity:

(i)  Theright to receive distributions from the entity either in the ordinary course
or upon liquidation; or

(i)  Therighttoreceivenoticeor voteonissuesinvolvingitsinternal affairs, other
than as an agent, assignee, proxy, or person responsible for managing its

business, activities, or affars;
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"Interest holder," a person who holds of record an interest;

"Interest holder liability,” personal liability for a debt, obligation, or liability of a

domestic or foreign business or nonprofit corporation or unincorporated entity that

iSimposed on a person:

(i)  Solely by reason of the person's status as a shareholder, interest holder, or
member; or

(i) By the articles of incorporation, bylaws, or an organic record pursuant to a
provision of the organic law authorizing the articles, bylaws, or an organic
record to make one or more specified shareholders, interest holders, or
membersliablein their capacity as shareholders, interest holders, or members
for all or specified debts, obligations, or liabilities of the entity;

"Internal Revenue Code," the Internal Revenue Code of 1986 (Public Law 99-514,

26 U.S.C. § 1 et seq.), as amended;

"Material interest,” an actual or potential benefit or detriment, other than one that

would devolve on the nonprofit corporation or the members generally, that would

reasonably be expected to impair the objectivity of an individual's judgment when

participating in the action to be taken;

"Materia relationship,” a familial, financial, professional, employment, or other

relationship that would reasonably be expected to impair the objectivity of an

individual's judgment when participating in the action to be taken;

"Means," denotes an exhaustive definition;

"Member,":

(i) A personwho hastheright, in accordancewith the articles of incorporation or

bylaws and not as a delegate, to select or vote for the election of directors or
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delegates, to vote on any type of fundamental transaction, or to exercise such
other rights or powers as are reserved to the member in accordance with the
provisions of the articles of incorporation or bylaws. See section 34 of this
Act;
(i) A designated body to the extent:
(A)  Thepowers, functions, or authority of themembersarevestedin, or are
exercised by, the designated body; and
(B) The provision of this Act in which the term appears is relevant to the
discharge by the designated body of its powers, functions, or authority;
"Membership," therightsand any obligationsof amember inanonprofit corporation;
"Membership corporation,” a nonprofit corporation whose articles of incorporation
or bylaws provide that it shall have one or more members,
"Nonfiling entity," an unincorporated entity that is not created by filing a public
organic record;
"Nonmembership corporation,” a nonprofit corporation whose articles of
incorporation or bylaws do not provide that it shall have members;
"Nonqualified foreign corporation,” a foreign corporation that is not authorized to
conduct activitiesin this state;
"Notice," as provided for in section 13 of this Act;
"Officer," includes:
(i) A personwho isan officer pursuant to section 90 of this Act; and
(i)  If anonprofit corporation is in the hands of a custodian, receiver, trustee or
other court-appointed fiduciary, that fiduciary or any person appointed by that

fiduciary to act as an officer for any purpose under this Act;
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"Organic law," the statute principally governing the internal affairs of adomestic or
foreign business or nonprofit corporation or unincorporated entity;

"Organic record," a public organic record or the private organic rules;

"Person," includes an individual or an entity;

"Principal office," the office, in or out of this state, designated in the annual report
as the location of the principal executive office of a domestic or foreign nonprofit
corporation;

"Private organic rules,” any record, other than the public organic record, if any, that
determines the internal governance of an unincorporated entity. Where the private
organicruleshave been amended or restated, theterm meanstheprivateorganicrules
as last amended or restated,

"Proceeding,” includes civil suit and criminal, administrative, and investigatory
action,

"Public organic record," the record, if any, that isfiled of public record to create an
unincorporated entity. Where a public organic record has been amended or restated,
the term means the public organic record as last amended or restated;

"Qualified foreign corporation,” aforeign corporation authorized to conduct activities
in this state;

"Record," information that is inscribed on atangible medium or that is stored in an
electronic or other medium and is retrievable in perceivable form;

"Record date," the date established pursuant to section 56 of this Act on which a
nonprofit corporation determines the identity of its members and the membership
interests they hold for purposes of this Act. The determinations shall be made as of

the close of business on the record date unless another time for doing so is specified
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when the record date is fixed;

"Secretary," the corporate officer to whom the articles of incorporation, bylaws, or

board of directors delegatesresponsibility pursuant to paragraph 90(b) of thisAct for

custody of the minutes of the meetings of the board of directors, any designated body,

committees, and the members, and for authenticating records of the nonprofit

corporation;

"Shareholder," the person in whose name shares are registered in the records of a

domestic or foreign business corporation or the beneficial owner of shares to the

extent of the rights granted by a nominee certificate on file with such a corporation;

"Shares," the units into which the proprietary interests in a domestic or foreign

business corporation are divided;

"Sign," with present intent to authenticate or adopt a record:

(i)  Toexecute or adopt atangible symbol; or

(i)  Toattachtoorlogically associate with therecord an el ectronic sound, symbol,
Or Process;

"State," when referring to a part of the United States, includes a state or

commonwealth, the District of Columbia, the Commonwealth of Puerto Rico, a

territory or insular possession of the United States, and any agency or governmental

subdivision of any of the foregoing;

"Unincorporated entity," an organization or artificial legal person that either has a

separate legal existence or has the power to acquire an estate in real property in its

own name and that is not any of the following: a domestic or foreign business or

nonprofit corporation, an estate, a trust, a governmental subdivision, a state, the

United States, or a foreign government. The term includes a general partnership,
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l[imited liability company, limited partnership, business or statutory trust, joint stock
association, and unincorporated nonprofit association;

"United States,” includes adistrict, authority, bureau, commission, department, and
any other agency of the United States;

"Vote," "voting," or "casting avote,” includes the giving of consent in theform of a
record without a meeting. The term does not include either recording the fact of
abstention or failing to votefor acandidate or for approval or disapproval of amatter,
whether or not the person entitled to vote characterizes such conduct as voting or
casting avote,

"Voting group,” one or more classes of members that pursuant to the articles of
incorporation, bylaws, or this Act are entitled to vote and be counted together
collectively on amatter at ameeting of members. All membersentitled by thearticles
of incorporation, bylaws, or this Act to vote generally on the matter are for that
purpose a single voting group;

"Voting power," the current power to vote in the election of directors or del egates,
or to vote on approval of any type of fundamental transaction or other matter in

accordance with the provisions of the articles of incorporation or bylaws.

Section 13. That the code be amended by adding a NEW SECTION to read:

(a) Notice under this Act must bein theform of arecord unless oral notice isauthorized by

this Act or is reasonable under the circumstances.

(b) Notice may be communicated in person or by delivery. If theseformsof communication

are impracticable, notice may be communicated by a newspaper of general circulation in the

areawhere published, or by radio, television or other form of public broadcast communication.

(c) Notice in the form of arecord by a membership corporation to a member is effective:
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(1) Upondepositin the United States mail or with acommercial delivery service, if the
postage or delivery charge is paid and the notice is correctly addressed to the
member’ s address shown in the corporation's current record of members; or

(20 When given if the notice is delivered in any other manner that the member has
authorized.

(d) Noticeto adomestic or qualified foreign nonprofit corporation may be delivered to its
registered agent at itsregistered office or to the corporation or itssecretary at itsprincipal office
shown in its most recent annual report or, in the case of aforeign corporation that has not yet
delivered an annual report, in its application for a certificate of authority.

(e) Except as provided in paragraph (c), noticeis effective at the earliest of the following:

(1) When received,

(2)  When left at the recipient's residence or usua place of business;

(3) Fivedays after its deposit in the United States mail or with acommercia delivery
service, if the postage or delivery chargeis paid and the noticeiscorrectly addressed;

(4)  Onthedate shown onthereturnreceipt, if sent by registered or certified mail, return
receipt requested, or by commercia delivery service.

(f) Oral notice is effective when communicated, if communicated in a comprehensible

manner.

(g) If this Act prescribes notice requirements for particular circumstances, those
requirementsgovern. If bylaws prescribe noti ce requirements, not inconsi stent with thissection
or other provisions of this Act, those requirements govern.

(h) With respect to electronic communications:

(1) Unless otherwise provided in the articles of incorporation or bylaws, or otherwise

agreed between the sender and thereci pient, an el ectronic communicationisreceived
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when:

(i) Itentersaninformation processing system that the recipient has designated or
usesfor the purpose of receiving electronic records or information of the type
sent and from which the recipient is able to retrieve the electronic record; and

(i) Itisinaform capable of being processed by that system.

(2) An electronic communication is received under subdivision (h)(1) even if no
individual is aware of its receipt.

(3) Receipt of an electronic acknowledgment from an information processing system
described in subdivision (h)(1) establishes that a record was received but, by itself,
does not establish that the content sent corresponds to the content received.

(i) An authorization by a member of delivery of notices or communications by email or
similar electronic means may be revoked by the member by notice to the nonprofit corporation
in the form of arecord. Such an authorization is deemed revoked if:

(1) The corporation is unable to deliver two consecutive notices or other

communications to the member in the manner authorized; and

(2) Theinability becomesknown to the secretary or other person responsible for giving
the notice or other communication; but thefailuretotreat theinability asarevocation
does not invalidate any meeting or other action.

Section 14. That the code be amended by adding a NEW SECTION to read:

() For purposesof sections14to 17, inclusive, of thisAct, acorporate action appliesto and

(1) The election, appointment, designation or other selection and the suspension,
removal or expulsion of members, delegates, directors, members of a designated

body, or officers of a nonprofit corporation;
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(2) Thetaking of any action on any matter that is required pursuant to this Act or under
any other provision of law to be, or which under the articles of incorporation or
bylaws may be, submitted for action to the members, delegates, directors, members
of adesignated body, or officers of a nonprofit corporation.

(b) For purposes of sections 14 to 17, inclusive, of this Act, court isthe circuit court of the
county where the corporation's principal office or, if nonein this state, its registered officeis
located.

Section 15. That the code be amended by adding a NEW SECTION to read:

(2) Where under applicable law or the articles of incorporation or bylaws of a nonprofit
corporation there has been afailureto hold an annual meeting if an annual meeting wasnot held
within the earlier of six months after the end of the corporation's fiscal year or fifteen months
after itslast annual meeting; or there has been afailure to take corporate action and the failure
has continued for 30 days after the date designated or appropriate therefor, the court may
summarily order a meeting to be held upon the application of the attorney general in the case
of a charitable corporation or any person entitled, either alone or in conjunction with other
persons similarly seeking relief under this section, to call a meeting to consider the corporate
action in issue.

(b) The court may determine theright to vote at the meeting of persons claiming that right,
may appoint an individual to hold the meeting under such orders and powers as the court may
deem proper, and may take such action as may be required to give due notice of the meeting and
convene and conduct the meeting in the interests of justice.

Section 16. That the code be amended by adding a NEW SECTION to read:

() Upon petition of a person whose status as, or whose rights or duties as, a member,

delegate, director, member of a designated body, or officer of a corporation are or may be
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affected by any corporate action, the court may hear and determinethe validity of the corporate
action.

(b) The court may make such ordersin any such case asmay bejust and proper, with power
to enforcethe production of any books, papersand records of the corporation and other evidence
that may relate to the issue. The court shall provide for notice of the pendency of the
proceedings under this section to all persons affected thereby. If the court determines that no
valid corporate action has been taken, the court may order a meeting to be held in accordance
with section 15 of this Act.

(c) Paragraph (a) does not apply if a nonprofit corporation has provided in its articles of
incorporation or bylawsfor ameans of resolving achallengeto acorporate action, but the court
may enforce the articles or bylaws if appropriate.

Section 17. That the code be amended by adding a NEW SECTION to read:

The plaintiff in aproceeding pursuant to sections 14 to 17, inclusive, of this Act must notify
the attorney general within ten days after commencing the proceedingif it involvesacharitable
corporation.

Section 18. That the code be amended by adding a NEW SECTION to read:

If religious doctrine or canon law governing the affairs of a nonprofit corporation is
inconsistent with the provisions of this Act on the same subject, the religious doctrine or canon
law shall control to the extent required by the Constitution of the United States or the
Constitution of South Dakota or both.

Section 19. That the code be amended by adding a NEW SECTION to read:

(a) Theattorney general must be given notice of the commencement of any proceeding that
this Act authorizes the attorney general to bring but that has been commenced by another

person.
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(b) Whenever any provision of this Act requiresthat notice be given to the attorney general

before or after commencing a proceeding or permits the attorney general to commence a

proceeding:

(1)

)

If no proceeding has been commenced, the attorney general may take appropriate
action including, but not limited to, seeking injunctive relief; and
If aproceeding has been commenced by a person other than the attorney general, the

attorney general, as of right, may intervene in such proceeding.

Section 20. That the code be amended by adding a NEW SECTION to read:

One or more persons may act as the incorporators of a nonprofit corporation by delivering

the articles of incorporation to the Office of the Secretary of State for filing.

Section 21. That the code be amended by adding a NEW SECTION to read:

(a) The articles of incorporation must set forth:

(1)

)
®3)

(4)
©)
(6)
(7)

A namefor the nonprofit corporation that satisfies the requirements of section 30 of
this Act;

The purpose or purposes for which the nonprofit corporation is organized;

The street address of the corporation’s initial registered office and the name of its
initial registered agent at that office;

That the corporation is incorporated under this Act;

The name and address of each incorporator;

If the corporation is to have no members, a statement to that effect;

If the corporation isto have one or moreclasses of members, any provision which the
incorporators elect to set forth in the articles of incorporation designating the class
or classes of members and stating the qualifications and rights of the members of

each class; and
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If the directors or any of them are not to be elected or appointed by one or more
classes of members, a statement of the manner in which such directors shall be

elected or appointed.

(b) The articles of incorporation may set forth:

(1)
)
©)
(4)
©)

(6)

(7)

The names of the individuals who are to serve astheinitial directors;

Provisions creating one or more designated bodies;

The names of the initial members of a designated body;

The names of the initial members, if any;

Provisions not inconsistent with law regarding:

(i)  Managing the business and regulating the affairs of the corporation;

(i)  Defining, limiting, and regulating the powers of the corporation, its board of
directors, any designated body, and the members, if any;

(ili)  Thecharacteristics, qualifications, rights, limitations, and obligationsattaching
to each or any class of members; or

(iv) Thedistribution of assets on dissolution;

Any provision that this Act requires or permits to be set forth in the articles or

bylaws,

A provision permitting or making obligatory indemnification of a director for

liability, as defined in sections 102 and 103 of this Act, to any person for any action

taken, or any failure to take any action, as a director, except liability for:

(i)  Receipt of afinancial benefit to which the director is not entitled;

(i)  Anintentiona infliction of harm;

(iii) A violation of section 87 of thisAct; or

(iv) Anintentional violation of crimina law; and
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(8 Provisionsrequired if the corporation isto be exempt from taxation under federal,

state, or local law.

(c) Theliability of adirector of a nonprofit corporation may be eliminated or limited by a
provision of the articles of incorporation that a director is not liable to the corporation or its
members for money damages for any action taken, or any failure to take any action, as a
director, except liability for:

(1) Theamount of afinancial benefit received by the director to which the director isnot

entitled;

(2) Anintentiona infliction of harm;

(3 A violation of section 87 of this Act; or

(4) Anintentiona violation of crimina law.

(d) Thearticles of incorporation need not set forth any of the corporate powers enumerated
inthisAct.

(e) Seesections 26(a) (purposes), 87 (standardsof liability for directors), and 109 (variation
of indemnification).

Section 22. That the code be amended by adding a NEW SECTION to read:

(a) Unless a delayed effective date is specified, the corporate existence begins when the
articles of incorporation arefiled.

(b) The filing of the articles of incorporation by the Office of the Secretary of State is
conclusiveproof that theincorporatorssatisfied al conditions precedent to incorporati on except
in a proceeding by the state to cancel or revoke the incorporation or involuntarily dissolve the
nonprofit corporation.

Section 23. That the code be amended by adding a NEW SECTION to read:

All persons purporting to act as or on behalf of anonprofit corporation, knowing there was
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no incorporation under this Act, are jointly and severally liable for al liabilities created while
SO acting.

Section 24. That the code be amended by adding a NEW SECTION to read:

(a) After incorporation:

(1) If initia directors or members of a designated body are named in the articles of
incorporation, those persons must hold an organi zational meeting, as appropriate, at
the call of a maority of them, to complete the organization of the nonprofit
corporation by electing directors, when the organization of the corporation isto be
completed by adesignated body, appointing officers, adopting bylaws, and carrying
on any other business brought before the meeting;

(2) Ifinitial directors or members of adesignated body are not named in the articles, the
incorporator or incorporators must hold an organizational meeting at the call of a
majority of the incorporators:

(i)  Toelect directorsand complete the organization of the nonprofit corporation;
or

(i) To elect a board of directors who shall complete the organization of the
corporation.

(b) Actionrequired or permitted by thisAct to betaken by incorporatorsat an organizational
meeting may be taken without a meeting if the action taken is evidenced by one or more
consents in the form of arecord describing the action taken and signed by each incorporator.

(c) An organizational meeting may be held in or out of this state.

Section 25. That the code be amended by adding a NEW SECTION to read:

(a) Theincorporators or the board of directors of anonprofit corporation shall adopt initial

bylaws for the corporation.
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(b) The bylaws of a nonprofit corporation may contain any provision for managing the
activities and regulating the affairs of the corporation that is not inconsistent with law or the
articles of incorporation.

Section 26. That the code be amended by adding a NEW SECTION to read:

(a) Every nonprofit corporation has the purpose of engaging in any lawful activity unlessa
more limited purpose is set forth in the articles of incorporation.

(b) A corporation engaging in an activity that is subject to regulation pursuant to another
statute of this state may incorporate pursuant to this Act only if incorporating pursuant to this
Actisnot prohibited by the other statute. The corporation is subject to all the limitations of the
other statute.

Section 27. That the code be amended by adding a NEW SECTION to read:

Unless its articles of incorporation provide otherwise, every nonprofit corporation has
perpetual duration and succession in its corporate name and has the same powers as an
individual to do all things necessary or convenient to carry out its affairs including, without
limitation, power:

(1) Tosueand be sued, complain and defend in its corporate name;

(2) Tohaveacorporate sea, which may be altered at will, and to use it, or afacsmile

of it, by impressing or affixing it or in any other manner reproducing it;

(3 Tomakeandamend bylaws, notinconsistent withitsarticlesof incorporation or with

the laws of this state, for managing and regulating the affairs of the corporation;

(4) Topurchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and

otherwise deal with, real or personal property, or any legal or equitable interest in
property, wherever located;

(5) Tosdl, convey, mortgage, pledge, lease, exchange, and otherwise dispose of al or
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any part of its property;
To purchase, receive, subscribe for, or otherwise acquire, own, hold, vote, use, sell,
mortgage, lend, pledge, or otherwise dispose of, and deal in and with shares or other
interestsin, or obligations of, any other entity;
To make contracts and guarantees, incur liabilities, borrow money, issue notes,
bonds, and other obligations, and secure any of itsobligations by mortgage or pledge
of any of its property or income;
To lend money, invest and reinvest itsfunds, and receive and hold real and personal
property as security for repayment, except as limited by section 89 of this Act;
To be a promoter, partner, member, associate, or manager of any partnership, joint
venture, trust, or other entity;
To conduct its activities, locate offices, and exercise the powers granted by this Act
within or without this state;
To elect directors and appoint officers, employees, and agents of the corporation,
define their duties, fix their compensation, and lend them money and credit except
as limited by section 89 of this Act;
To pay pensions and establish pension plans, pension trusts, and benefit or incentive
plansfor any or all of itscurrent or former directors, officers, employees, and agents;
To make donations for charitable purposes;
To impose dues, assessments, admission, and transfer fees on its members,
To establish conditions for admission of members, admit members, and issue
memberships,
To carry on abusiness; and

To make payments or donations, or do any other act, not inconsistent with law, that
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furthers the purposes, activities, and affairs of the corporation.
Section 28. That the code be amended by adding a NEW SECTION to read:
(@) In anticipation of or during an emergency, the board of directors of a nonprofit
corporation may:
(1) Modify lines of succession to accommodate the incapacity of any director, officer,
employee, or agent; and
(2) Relocate the principal office, designate alternative principal offices or regional
offices, or authorize the officers to do so.
(b) During an emergency, unlessthe articles of incorporation or bylaws provide otherwise:
(1) Noticeof ameeting of the board of directors need be given only to those directorsit
is practicable to reach and may be given in any practicable manner; and
(2)  Oneor more officers of the nonprofit corporation present at a meeting of the board
of directors may be deemed to be directors for the meeting, in order of rank and
within the same rank in order of seniority.
(c) Corporate action taken in good faith during an emergency to further the ordinary affairs
of the nonprofit corporation:
(1) Bindsthe corporation; and
(2) May not be used to impose liability on a director, officer, employee, or agent.
(d) An emergency exists for purposes of this section if a quorum of the directors cannot
readily be assembled because of some catastrophic event.
Section 29. That the code be amended by adding a NEW SECTION to read:
() Except as provided in paragraph (b), the validity of corporate action may not be
challenged on the ground that the nonprofit corporation lacks or lacked power to act.

(b) The power of a nonprofit corporation to act may be challenged:
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In aderivative proceeding pursuant to sections 159 to 167, inclusive, of thisAct, by
amember, director, or member of adesignated body against the corporation to enjoin
the act;

In a proceeding by the corporation, directly, derivatively, or through a receiver,
trustee, or other legal representative, against an incumbent or former director or
member of a designated body, officer, employee, or agent of the corporation; or

In a proceeding by the attorney general.

(c) In a proceeding by a member, director, or member of a designated body under

subdivision (b)(1) to enjoin an unauthorized corporate act, the court may enjoin or set asidethe

act, if equitableand if all affected personsare partiesto the proceeding, and may award damages

for loss, other than anticipated profit, suffered by the corporation or another party because of

enjoining the unauthorized act.

Section 30. That the code be amended by adding a NEW SECTION to read:

(a) The name of anonprofit corporation may not contain language stating or implying that

the corporation is organized for a purpose other than that permitted by section 26 of this Act

and its articles of incorporation.

(b) Except as authorized by paragraph (c) or (d), the name of a nonprofit corporation must

be distinguishable upon the records of the Office of the Secretary of State from:

(1)

)

©)
(4)

The name of a nonprofit or business corporation incorporated or authorized to
conduct activities or transact business in this state;

The name of afiling entity organized under the laws of this state or authorized to
transact businessin this stete;

A name reserved or registered under section 31 or 32 of this Act;

The fictitious name adopted by a foreign nonprofit or business corporation or filing
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entity authorized to conduct activitiesor transact businessin thisstate becauseitsreal
name is unavailable;

A name of any other corporation or limited liability company, whether for profit or
not for profit, organized under the laws of this state; or the name of any foreign
entity, whether for profit or not for profit, authorized to engagein any businessin this
state; or any corporate name reserved or required to be registered with the Office of
the Secretary of State, or the name of any limited partnership certified or registered
in this state; and

A fictitious name registered pursuant to § 37-11-1.

(c) A nonprofit corporation may apply for authorization to use a name that is not

distinguishable upon the records of the Office of the Secretary of State from one or more of the

names described in paragraph (b). The Office of the Secretary of State shall permit use of the

name applied for if:

(1)

)

The other entity consents to the use in writing and submits an undertaking in form
satisfactory to the Office of the Secretary of State to change its name to a name that
is distinguishable upon the records of the Office of the Secretary of State from the
name of the applying corporation; or

The applicant delivers to the Office of the Secretary of State a certified copy of a
final judgment of acourt of competent jurisdiction establishing the applicant's right

to use the name applied for in this state.

(d) A nonprofit corporation may use a name that is otherwise unavailable pursuant to

paragraph (b) if the nonprofit corporation wishing to use the name:

1)
)

Has merged with the other entity;

Has been formed by reorganization of the other entity; or
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(3 Hasacquired al or substantialy all of the assets, including the name, of the other

entity.

(e) A name is distinguishable upon the records of the Office of the Secretary of State only
if the name differs from every other name of record in away other than:

(1) Useof punctuation marks;

(2) Useof adefinite or indefinite article; and

(3 Useof any of the following terms, or an abbreviation thereof, in any language to

designate the status of an entity: corporation, company, incorporated, limited,
association, fund, syndicate, limited partnership, limited liability company, limited
liability partnership, limited liability limited partnership, trust, statutory trust, or
businesstrust.

(f) This Act does not control the use of fictitious names.

Section 31. That the code be amended by adding a NEW SECTION to read:

A person may reservethe exclusive use of anonprofit corporate name, including afictitious
name for aforeign nonprofit corporation whose nonprofit corporate name is not available, by
delivering an application to the Office of the Secretary of State for filing. The application shall
set forth the name and address of the applicant and the name proposed to be reserved. If the
Office of the Secretary of State findsthat the nonprofit corporate name applied for isavailable,
the Office of the Secretary of State shall reserve the name for the applicant's exclusive use for
a nonrenewable one-hundred-twenty-day period.

The owner of areserved nonprofit corporate name may transfer the reservation to another
person by delivering to the Office of the Secretary of State a signed notice of the transfer that
states the name and address of the transferee.

Section 32. That the code be amended by adding a NEW SECTION to read:
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A nonqualified foreign nonprofit corporation may register its corporate name, or its
corporate name with any addition required by sections 191 and 192 of this Act, if the nameis
distinguishable upon the records of the Office of the Secretary of State from the nonprofit
corporate names that are not available under section 30 of this Act. A nonqualified foreign
nonprofit corporation registerscorporate name, or itscorporate namewith any addition required
by sections 191 and 192, inclusive of this Act, by delivering to the Office of the Secretary of
State for filing an application:

(1)  Setting forth its corporate name, or its corporate name with any addition required by
sections 191 and 192, inclusive, of this Act, the state or country and date of its
incorporation, and a brief description of the nature of the activities in which it is
engaged; and

(2) Accompanied by acertificate of existence, or adocument of similar import, fromthe
state or country of incorporation.

The name is registered for the applicant's exclusive use upon the effective date of the
application.

Section 33. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation is not required to have members.

(b) Where the articles of incorporation or bylaws of anonprofit corporation do not provide
that it shall have members, or where a corporation has in fact no members entitled to vote on
amatter, any provision of thisAct or any other provision of law requiring noticeto, the presence
of, or the vote, consent, or other action by members of the corporation in connection with the
matter is satisfied by noticeto, the presence of, or the vote, consent, or other action by theboard
of directors or adesignated body of the corporation.

Section 34. That the code be amended by adding a NEW SECTION to read:
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(@) The articles of incorporation or bylaws of a membership corporation may establish
criteria or procedures for admission of members.

(b) A person may not be admitted as a member without the person's consent.

(c) If amembership corporation provides certificates of membership to the members, the
certificates may not be registered or transferable except as provided in the articles of
incorporation or bylaws.

(d) A person is not a member of a nonprofit corporation unless the person meets the
definition of a member in section 12 of this Act, regardliess of whether the corporation
designates or refersto the person as a member.

Section 35. That the code be amended by adding a NEW SECTION to read:

Except asprovided initsarticlesof incorporation or bylaws, amembership corporation may
admit membersfor no consideration or for such consideration asis determined by the board of
directors. Theconsideration may take any form, including promissory notes, intangible property,
or past or future services. Payment of the consideration may be made at such times and upon
such terms as are set forth in or authorized by the articles of incorporation, bylaws, or a
resolution of the board.

Section 36. That the code be amended by adding a NEW SECTION to read:

(a) Except asotherwise provided in the articles of incorporation or bylaws, each member of
a membership corporation has the same rights and obligations as every other member with
respect to voting, dissolution, membership transfer, and other matters.

(b) See section 145(a) of this Act, bylaw amendments requiring member approval.

Section 37. That the code be amended by adding a NEW SECTION to read:

(a) Except asprovided inthearticlesof incorporation or bylaws, amember of amembership

corporation may not transfer a membership or any right arising therefrom.
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(b) Where theright to transfer a membership has been provided, arestriction on that right
is not binding with respect to a member holding a membership issued prior to the adoption of
the restriction unless the restriction is approved by the affected member.

Section 38. That the code be amended by adding a NEW SECTION to read:

A member of amembership corporationisnot, assuch, personally liablefor the acts, debts,
liabilities, or obligations of the corporation.

Section 39. That the code be amended by adding a NEW SECTION to read:

(2) A membership corporation may levy dues, assessments, and fees on its membersto the
extent authorized in the articles of incorporation or bylaws. Dues, assessments, and fees may
be imposed on members of the same class either alike or in different amounts or proportions,
and may be imposed on adifferent basis on different classes of members. A member of aclass
may be made exempt from dues, assessments, and fees to the extent provided in the articles or
bylaws.

(b) The amount and method of collection of dues, assessments, and fees may befixed inthe
articlesof incorporation or bylaws, or thearticlesor bylawsmay authorize the board of directors
or members to fix the amount and method of collection.

(c) The articles of incorporation or bylaws may provide reasonable means, such as
termination and reinstatement of membership, to enforce the collection of dues, assessments,
and fees.

Section 40. That the code be amended by adding a NEW SECTION to read:

(a) A proceeding may not be brought by acreditor of amembership corporation to reach the
liability, if any, of amember to the corporation unlessfinal judgment hasbeen rendered in favor
of the creditor against the corporation and execution has been returned unsatisfied in whole or

in part or unless the proceeding would be useless.
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(b) All creditors of a membership corporation, with or without reducing their claims to
judgment, may intervenein any creditor's proceeding brought pursuant to paragraph (a) to reach
and apply unpaid amounts due the corporation. Any or all members who owe amounts to the
corporation may be joined in the proceeding.

Section 41. That the code be amended by adding a NEW SECTION to read:

(@) A member of amembership corporation may resign at any time.

(b) Theresignation of amember does not relieve the member from any obligationsincurred
or commitments made prior to resignation.

Section 42. That the code be amended by adding a NEW SECTION to read:

(d) A membership in a membership corporation may be terminated or suspended for the
reasons and in the manner provided in the articles of incorporation or bylaws.

(b) A proceeding challenging a termination or suspension for any reason must be
commenced within one year after the effective date of the termination or suspension.

(c) The termination or suspension of a member does not relieve the member from any
obligations incurred or commitments made prior to the termination or suspension.

(d) See section 145(a) of this Act, bylaw amendments requiring member approval.

Section 43. That the code be amended by adding a NEW SECTION to read:

(a) Except asprovided in the articles of incorporation or bylaws, amembership corporation
that isnot acharitable corporation may not purchase any of its membershipsor any right arising
therefrom.

(b) See section 145(a) of this Act, bylaw amendments requiring member approval.

Section 44. That the code be amended by adding a NEW SECTION to read:

(@) A membership corporation may provide in its articles of incorporation or bylaws for

delegates.
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(b) The articles of incorporation or bylaws may set forth provisions relating to:

(1) The characteristics, qualifications, rights, limitations, and obligations of delegates

including their selection and removal;

(2) Cdling, noticing, holding, and conducting meetings of delegates; and

(3) Carrying on corporate activities during and between meetings of delegates.

(c) An assembly or other organized group of delegates constitutes a designated body.

Section 45. That the code be amended by adding a NEW SECTION to read:

(a) Except as permitted by section 43 or 46 of this Act, no nonprofit corporation may pay
dividends or make distributions of any part of its assets, income, or profits to its members,
directors, members of a designated body, or officers.

(b) This section does not apply to a contract or transaction authorized pursuant to section
110 of thisAct.

Section 46. That the code be amended by adding a NEW SECTION to read:

(@) A nonprofit corporation may pay reasonable compensation or reimburse reasonable
expenses to members, directors, members of a designated body, or officers for services
rendered.

(b) A nonprofit corporation may confer benefits upon or make contributions to members or
nonmembers in conformity with its purposes, repurchase its memberships only to the extent
provided in section 43 of this Act, or repay capital contributions, except when:

(1) The corporation is currently insolvent or would thereby be made insolvent or

rendered unable to carry on its purposes, or

(2) The fair vaue of the assets of the corporation remaining after the conferring of

benefits, contribution, repurchase, or repayment would be insufficient to meet its

liabilities.
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(c) A nonprofit corporation may make distributions of cash or property to members upon
dissolution or fina liquidation only as permitted pursuant to this Act.

Section 47. That the code be amended by adding a NEW SECTION to read:

(8) A membership corporation that isnot acharitable corporation may provideinitsarticles
of incorporation or bylaws that members, upon or subsequent to admission, must make capital
contributions. Except as provided in the articles or bylaws, the amount shall be fixed by the
board of directors. The requirement of a capital contribution may apply to all members, or to
the members of a single class, or to members of different classes in different amounts or
proportions.

(b) The adoption or amendment of a capital contribution requirement, whether or not
approved by the members, does not apply to amember who did not votein favor of the adoption
or amendment until thirty days after the member has been given notice of the adoption or
amendment.

Section 48. That the code be amended by adding a NEW SECTION to read:

() No nonprofit corporation may issue bonds or other evidence of indebtedness except for
money or other property, tangible or intangible, or labor or services actually received by or
performed for the corporation or for its benefit or in its formation or reorganization, or a
combination thereof. In the absence of fraud, the judgment of the board of directors or the
members as to the value of the consideration received by the corporation is conclusive.

(b) The board of directors or the members may authorize a mortgage or pledge of, or the
creation of a security interest in, all or any part of the property of the nonprofit corporation, or
any interest therein. Unless otherwise required in the articles of incorporation or bylaws, the
vote or consent of the members may not be required to make effective such action by the board.

Section 49. That the code be amended by adding a NEW SECTION to read:
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(a) Except as provided in paragraph(b), a nonprofit corporation that isa private foundation
as defined in Section 509(a) of the Internal Revenue Code shall:

(1) Distribute such amountsfor each taxableyear at such time and in such manner as not

to subject the corporation to tax under Section 4942 of the Internal Revenue Code;
(2) Not engage in any act of self-dealing as defined in Section 4941(d) of the Internal
Revenue Code;

(3  Not retain any excess business holdings as defined in Section 4943(c) of the Internal
Revenue Code;

(4)  Not make any investmentsin such manner asto subject the corporation to tax under
Section 4944 of the Internal Revenue Code; and

(5) Not make any taxable expenditures as defined in Section 4945(d) of the Internal
Revenue Code.

(b) Paragraph (@) does not apply to a nonprofit corporation incorporated before January 1,
1970, that has been properly relieved from the requirements of Section 508(e)(1) of the Internal
Revenue Code by atimely judicial proceeding.

Section 50. That the code be amended by adding a NEW SECTION to read:

(@) A membership corporation shall hold ameeting of membersannually at atime stated in
or fixed in accordance with the articles of incorporation or bylaws.

(b) A membership corporation may hold regular meetings on a regional or other basis at
times stated in or fixed in accordance with the articles of incorporation or bylaws.

(c) Except as provided in paragraph (e), annual and regular meetings of the members may
be held in or out of this state at the place stated in or fixed in accordance with the articles of
incorporation or bylaws. If no place is stated in or fixed in accordance with the articles or

bylaws, annual and regular meetings shall be held at the nonprofit corporation’s principal office.
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(d) The failure to hold an annual or regular meeting at the time stated in or fixed in
accordance with the articles of incorporation or bylaws does not affect the validity of any
corporate action.

(e) The articles of incorporation or bylaws may provide that an annual or regular meeting
of members does not need to be held at a geographic location if the meeting is held by means
of the internet or other electronic communications technology in a fashion pursuant to which
the members have the opportunity to read or hear the proceedings substantially concurrently
with their occurrence, vote on matters submitted to the members, pose questions, and make
comments.

Section 51. That the code be amended by adding a NEW SECTION to read:

(8) A membership corporation shall hold a special meeting of members:

(1) Atthecal of itsboard of directors or the persons authorized to do so by the articles

of incorporation or bylaws; or

(2) If theholdersof at least five percent, or such other amount up to twenty-five percent

asthearticles of incorporation or bylaws specifies, of al the votes entitled to be cast
on anissue proposed to be considered at the proposed special meeting sign, date, and
deliver to the corporation one or more demands in the form of a record for the
meeting describing the purpose for which it is to be held.

(b) Unless otherwise provided in the articles of incorporation or bylaws, a demand for a
special meeting may be revoked by noticeto that effect received by the membership corporation
from the members calling the meeting prior to the receipt by the corporation of demands
sufficient in number to require the holding of a special meeting.

(c) If not otherwise fixed pursuant to section 52 or 56 of this Act, the record date for

determining members entitled to demand a special meeting is the date the first member signs
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ademand.

(d) Except as provided in paragraph (f), special meetings of the membersmay be held in or
out of this state at the place stated in or fixed in accordance with the articles of incorporation
or bylaws. If no place is stated or fixed in accordance with the articles or bylaws, special
meetings shall be held at the corporation's principal office.

(e) Only business within the purpose or purposes described in the meeting notice required
pursuant to section 54(c) of this Act may be conducted at a special meeting of the members.

(f) The articles of incorporation or bylaws may provide that a special meeting of members
does not need to be held at ageographic location if the meeting is held by means of theinternet
or other el ectronic communicationstechnol ogy in afashion pursuant to which themembershave
the opportunity to read or hear the proceedings substantially concurrently with their occurrence,
vote on matters submitted to the members, pose questions, and make comments.

Section 52. That the code be amended by adding a NEW SECTION to read:

(a) Thecircuit court of the county where the principal office of amembership corporation,
if not in this state, its registered office, is located may summarily order a meeting to be held:

(1) Onapplication of any member entitled to participatein an annual or regular meeting

if an annual meeting was not held within the earlier of six monthsafter the end of the
corporation's fiscal year or fifteen months after its last annual meeting; or

(2)  On application of amember who signed ademand for a special meeting pursuant to

section 51 of this Act, if:

(i)  Notice of the specia meeting was not given within thirty days after the date
the demand was delivered to the corporation's secretary; or

(i)  The special meeting was not held in accordance with the notice.

(b) The court may fix the time and place of the meeting, determine the members entitled to
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participate in the meeting, specify arecord date for determining members entitled to notice of
and to vote at the meeting, prescribe the form and content of the meeting notice, fix the quorum
required for specific mattersto be considered at the meeting, or direct that the votes represented
at the meeting constitute aquorum for action on those matters, and enter other orders necessary
to accomplish the purpose or purposes of the meeting.

Section 53. That the code be amended by adding a NEW SECTION to read:

(a) Except asprovidedinthearticlesof incorporation or bylaws, action required or permitted
pursuant to this Act to be taken at a meeting of the members may be taken without a meeting
if the action is taken by all the members entitled to vote on the action. The action must be
evidenced by one or more consents in the form of arecord bearing the date of signature and
describing the action taken, signed by al the members entitled to vote on the action, and
deliveredto the membership corporation for inclusionintheminutesor filingwiththecorporate
records.

(b) If not otherwise fixed pursuant to section 52 or 56 of this Act, the record date for
determining membersentitled to take action without ameetingisthe datethefirst member signs
the consent under paragraph (a). A consent is not effective to take the corporate action referred
to therein unless, within sixty daysafter the earliest date appearing on aconsent delivered to the
membership corporation in the manner required pursuant to this section, consents signed by
members entitled to cast the required number of votes on the action are received by the
corporation. A consent may be revoked by a signed notice in the form of arecord to that effect
received by the corporation prior to receipt by the corporation of unrevoked consents sufficient
in number to take corporate action.

(c) A consent signed pursuant to this section has the effect of a meeting vote and may be

described as such.
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(d) If this Act, the articles of incorporation, or the bylaws require that notice of proposed
action be given to members not entitled to vote on the action and the action is to be taken by
consent of the members entitled to vote, the membership corporation must deliver to the
members not entitled to vote notice of the proposed action at least ten days before the actionis
taken. The notice must contain or be accompanied by the same material that would have been
required to be delivered to members not entitled to vote in a notice of meeting at which the
proposed action would have been submitted to the members for action.

Section 54. That the code be amended by adding a NEW SECTION to read:

(d) A membership corporation must give notice to the members of the date, time, and place
of each annual, regular, or special meeting of the members. Except as provided in the articles
of incorporation or the bylaws, the notice must be given no fewer than ten and no more than
sixty days before the meeting date. Except as provided in this Act, the articles, or the bylaws,
the corporation must give notice only to members entitled to vote at the meeting.

(b) Unlessthis Act, the articles of incorporation, or the bylaws require otherwise, notice of
an annual meeting need not include adescription of the purpose for which the meetingiscalled.

(c) Notice of a specia meeting must include a description of the purpose for which the
meeting is called.

(d) If not otherwise fixed pursuant to section 52 or 56 of this Act, the record date for
determining members entitled to notice of and to vote at an annual or special meeting of the
members isthe day before the first notice is given to members.

(e) Unless the articles of incorporation or bylaws require otherwise, if an annual, regular,
or special meeting of the membersis adjourned to a different date, time, or place, notice need
not be given of the new date, time, or place if the new date, time, or place is announced at the

meeting before adjournment. If anew record date for the adjourned meeting is or must befixed
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pursuant to section 56 of this Act, notice of the adjourned meeting must be given pursuant to
this section to the members entitled to vote on the new record date.

Section 55. That the code be amended by adding a NEW SECTION to read:

(@ A member may waive any notice required pursuant to this Act, the articles of
incorporation, or the bylaws before or after the date and time stated in the notice or of the
meeting or action. Thewaiver must bein theform of arecord, be signed by the member entitled
to the notice, and be delivered to the membership corporation for inclusion in the minutes or
filing with the corporate records.

(b) The attendance of a member at a meeting:

(1) Waives objection to lack of notice or defective notice of the meeting, unless the
member at the beginning of the meeting objectsto holding the meeting or transacting
business at the meeting;

(2) Waives objection to consideration of a particular matter at the meeting that is not
within the purpose described in the meeting notice, unlessthe member objectsat the
meeting to considering the matter.

Section 56. That the code be amended by adding a NEW SECTION to read:

(a) The articles of incorporation or bylaws may fix or provide the manner of fixing the
record date to determinethe membersentitled to notice of ameeting of the members, to demand
a special meeting, to vote, or to take any other action. If the articles or bylaws do not fix or
provide for fixing arecord date, the board of directors of the membership corporation may fix
afuturedate astherecord date. A membership corporation comprised of asingle member isnot
required to fix arecord date.

(b) A record date fixed under this section may not be more than seventy days before the

meeting or action requiring a determination of members.
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(c) A determination of members entitled to notice of or to vote at ameeting of the members
iseffective for any adjournment of the meeting unless the board of directorsfixesanew record
date, which it must do if the meeting is adjourned to a date more than one hundred twenty days
after the date fixed for the original meeting.

(d) If acourt orders a meeting adjourned to a date more than one hundred twenty days after
the date fixed for the original meeting, it may provide that the original record date continuesin
effect or it may fix a new record date.

Section 57. That the code be amended by adding a NEW SECTION to read:

(a) At each meeting of members, an individual must preside as chair. The chair shall be
appointed:

(1) Asprovided inthe articles of incorporation or bylaws;

(2) Inthe absence of aprovision in the articles or bylaws, by the board of directors; or

(3 Intheabsenceof both aprovisioninthearticlesor bylawsand an appointment by the

board, by the members at the meeting.

(b) Except as provided in the articles of incorporation or bylaws, the chair shall determine
the order of business and shall have the authority to establish rules for the conduct of the
meeting.

(c) Any rules adopted for, and the conduct of, the meeting shall be fair to the members.

(d) The chair of the meeting shall announce at the meeting when the polls close for each
matter voted upon. If no announcement is made, the polls shall be deemed to have closed upon
thefinal adjournment of the meeting. After the pollsclose, no ballots, proxies, or votes, nor any
otherwise permissible revocations or changes thereto may be accepted.

Section 58. That the code be amended by adding a NEW SECTION to read:

(a) Unless otherwise provided in thearticlesof incorporation or bylaws, any action that may
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betaken at any annual, regular, or special meeting of members may be taken without ameeting
if the membership corporation delivers aballot to every member entitled to vote on the matter.

(b) A ballot must:

(1) Beintheform of arecord;

(2)  Set forth each proposed action;

(3 Provideanopportunity to votefor, or withhold avotefor, each candidatefor election

asadirector; and

(4)  Provide an opportunity to vote for or against each other proposed action.

(c) Approval by ballot pursuant to this section of action other than election of directorsis
valid only when the number of votes cast by ballot equals or exceeds the quorum required to be
present at a meeting authorizing the action, and the number of approvals equals or exceedsthe
number of votes that would be required to approve the matter at a meeting at which the total
number of votes cast was the same as the number of votes cast by ballot.

(d) All solicitations for votes by ballot must:

() Indicate the number of responses needed to meet the quorum requirements;

(2) State the percentage of approvals necessary to approve each matter other than

election of directors; and

(3  Specify thetime by which a ballot must be received by the membership corporation

in order to be counted.

(e) Except as otherwise provided in the articles of incorporation or bylaws, aballot may not
be revoked.

Section 59. That the code be amended by adding a NEW SECTION to read:

(a) After fixing a record date for a meeting, a membership corporation shall prepare an

alphabetical list of the namesof all its memberswho are entitled to notice of that meeting of the
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members. Thelist must show the address of and number of votes each member isentitled to cast
at the meeting. A membership corporation comprised of a single member is not required to
prepare amembership list.

(b) The list of members must be available for inspection by any member, beginning two
businessdaysafter notice of themeeting isgiven for which thelist was prepared and continuing
through the meeting, at the membership corporation's principal office or at aplaceidentifiedin
the meeting noticein the city where the meeting will be held. A member or the member’ s agent
is entitled on demand in the form of a record to inspect and, subject to the requirements of
section 201(c) of this Act, to copy the list, during regular business hours and at the member's
expense, during the period it is available for inspection.

(c) The membership corporation must make the list of members available at the meeting,
and amember or the member's agent is entitled to inspect thelist at any time during the meeting
or any adjournment.

(d) If amembership corporation refusesto allow amember or the member's agent to inspect
thelist of members before or at the meeting, or copy thelist as permitted by paragraph (b), the
circuit court of the county where the corporation's principal office or, if nonein this state, its
registered office, islocated, on application of the member, may:

() Summarily order the inspection or copying at the corporation's expense;

(2)  Postponethe meeting for which thelist was prepared until the inspection or copying

iscomplete;

(3)  Order the corporation to pay the member's costs, including reasonable counsel fees,

incurred to obtain the order; and

(4)  Order other appropriate relief.

(e) Refusal or failure to prepare or make available the list of members does not affect the
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validity of action taken at the meeting.

() Instead of making the list of members available as provided in paragraph (b), a
membership corporation may state in a notice of meeting that the corporation has elected to
proceed pursuant to this subsection. A member of acorporation who electsto proceed pursuant
to this paragraph must state in the member's demand for inspection aproper purpose for which
inspection is demanded. Within ten business days after receiving a demand pursuant to this
paragraph, the corporation must deliver to the member making the demand an offer of a
reasonable aternative method of achieving the purpose identified in the demand without
providing accessto or acopy of thelist of members. An alternative method that reasonably and
in a timely manner accomplishes the proper purpose set forth in the demand relieves the
corporation from making thelist of membersavailable pursuant to paragraph (b), unlesswithin
areasonable time after acceptance of the offer the corporation fails to do the things it offered
to do. Any rejection of the corporation's offer must bein the form of arecord and must indicate
the reasonsthe alternative proposed by the corporation does not meet the proper purpose of the
demand.

Section 60. That the code be amended by adding a NEW SECTION to read:

Except asprovided in the articles of incorporation or bylaws, each member isentitled to one
vote on each matter voted on by the members.

Section 61. That the code be amended by adding a NEW SECTION to read:

(a) Except as otherwise provided in the articles of incorporation or bylaws, amember may
vote in person or by proxy.

(b) A member or the member's agent or attorney-in-fact may appoint a proxy to vote or
otherwise act for the member by signing an appointment form in the form of a record. An

appointment form must contain or be accompanied by information from which it can be
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determined that the member or the member’'s agent or attorney-in-fact authorized the
appointment of the proxy.

(c) An appointment of a proxy is effective when a signed appointment in the form of a
record is received by the inspectors of election, the officer or agent of the membership
corporation authorized to tabulate votes, or the secretary. An appointment is valid for eleven
months unless alonger period, which may not exceed three years, is expressly provided in the
appointment form.

(d) Thedeath or incapacity of the member appointing aproxy does not affect theright of the
membership corporation to accept the proxy's authority unless notice of the death or incapacity
isreceived by theinspectors of election, the officer or agent authorized to tabulate votes, or the
secretary before the proxy exercises his authority under the appointment.

(e) Subject to section 62 of this Act and to any express limitation on the proxy's authority
stated in the appointment form, amembership corporation is entitled to accept the proxy'svote
or other action as that of the member making the appointment.

Section 62. That the code be amended by adding a NEW SECTION to read:

(a) If thename signed on aballot, consent, waiver, or proxy appointment correspondsto the
name of amember, the membership corporation if acting in good faith is entitled to accept the
ballot, consent, waiver, or proxy appointment and give it effect as the act of the member.

(b) If the name signed on a ballot, consent, waiver, or proxy appointment does not
correspond to the name of its member, the membership corporation if acting in good faith is
nevertheless entitled to accept the ballot, consent, waiver, or proxy appointment and give it
effect asthe act of the member if:

(1) The member is an entity and the name signed purports to be that of an officer or

agent of the entity;
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The name signed purports to be that of an administrator, executor, guardian, or
conservator representing the member and, if the corporation requests, evidence of
fiduciary status acceptable to the corporation has been presented with respect to the
ballot, consent, waiver, or proxy appointment;

The name signed purports to be that of a receiver or trustee in bankruptcy of the
member and, if the corporation requests, evidence of this status acceptable to the
corporation has been presented with respect to the ballot, consent, waiver, or proxy
appointment;

The name signed purports to be that of a beneficial owner or attorney-in-fact of the
member and, if the corporation requests, evidence acceptable to the corporation of
the signatory's authority to sign for the member has been presented with respect to
the ballot, consent, waiver, or proxy appointment;

Two or more persons are the member as co-tenants or fiduciaries and the name
signed purports to be the name of at least one of the co-owners and the person

signing appears to be acting on behalf of all the co-owners.

(c) The membership corporation is entitled to reject a ballot, consent, waiver, or proxy

appointment if the secretary or other officer or agent authorized to tabul ate votes, acting in good

faith, has reasonable basis for doubt about the validity of the signature on it or about the

signatory's authority to sign for the member.

(d) The membership corporation and its officer or agent who accepts or rejects a ballot,

consent, waiver, or proxy appointment in good faith and in accordance with the standards of this

section or section 61(b) of this Act are not liable in damages to the member for the

consequences of the acceptance or rejection.

(e) Corporate action based on the acceptance or regjection of a ballot, consent, waiver, or
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proxy appointment under this section is valid unless a court of competent jurisdiction
determines otherwise.

Section 63. That the code be amended by adding a NEW SECTION to read:

(d) Members entitled to vote as a separate voting group may take action on a matter at a
meeting only if one-tenth of the members exist with respect to that matter. Except as provided
inthearticlesof incorporation or bylaws, amajority of the votes entitled to be cast on the matter
by the voting group constitutes a quorum of that voting group for action on that matter.

(b) Once a member is represented for any purpose at a meeting, the member is deemed
present for quorum purposes for the remainder of the meeting and for any adjournment of that
meeting unless a new record date is or must be set for that adjourned meeting.

(c) If aquorum exists, action on a matter, other than the election of directors, by avoting
group isapproved if the votes cast within the voting group favoring the action exceed the votes
cast opposing the action, unlessthe articles of incorporation or bylawsrequire agreater number
of affirmative votes.

(d) An amendment of the articles of incorporation or bylaws adding, changing, or deleting
aquorum or voting requirement for avoting group greater than specified in paragraph (a) or (c)
isgoverned by section 65 of this Act.

(e) If ameeting cannot be organi zed because aquorumisnot present, those members present
may adjourn the meeting to such time and place as they may determine. Except as provided in
the articles of incorporation or bylaws, when a meeting that has been adjourned for lack of a
guorum is reconvened, those members present, although less than a quorum as fixed in this
section, the articles, or the bylaws, nonethel ess constitute a quorum.

() The election of directorsis governed by section 66 of this Act.

Section 64. That the code be amended by adding a NEW SECTION to read:
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(a) If this Act, the articles of incorporation, or the bylaws provide for voting by a single
voting group on a matter, action on that matter is taken when voted upon by that voting group
pursuant to section 63 of this Act.

(b) If thisAct, thearticles of incorporation, or the bylaws providefor voting by two or more
voting groups on amatter, action on that matter istaken only when voted upon by each of those
voting groups counted separately as provided in section 63 of this Act.

Section 65. That the code be amended by adding a NEW SECTION to read:

() The articles of incorporation or bylaws may provide for a higher or lower quorum or
voting requirement for members, or voting groups of members, thanisprovided for by thisAct.

(b) An amendment to the articles of incorporation or bylaws that adds, changes, or deletes
agreater guorum or voting requirement must meet the same quorum requirement and be adopted
by the same vote and voting groups required to take action under the quorum and voting
requirements then in effect.

Section 66. That the code be amended by adding a NEW SECTION to read:

(a) Except asprovided in the articles of incorporation or bylaws, directors of amembership
corporation are elected by a plurality of the votes cast by the members entitled to vote in the
election at ameeting at which aquorum is present.

(b) Members do not have aright to cumulate their votes for directors.

Section 67. That the code be amended by adding a NEW SECTION to read:

(&) A membership corporation may appoint one or more inspectors to act at a meeting of
members and make a report in the form of a record of the inspectors' determinations. Each
inspector shall execute the duties of inspector impartially and according to the best of the
inspector's ability.

(b) The inspectors shall:
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(1)  Ascertain the number of members and their voting power;

(2) Determine the members present at a meeting;

(3 Determinethe validity of proxies and ballots;

(4) Count all votes; and

(5) Determine the result.

(c) An inspector may, but need not, be a director, member of a designated body, member,
officer, or employee of the membership corporation. A person who is acandidate for office to
be filled at the meeting may not be an inspector.

Section 68. That the code be amended by adding a NEW SECTION to read:

(a) Two or more members may provide for the manner in which they will vote by signing
an agreement in the form of arecord for that purpose. A voting agreement may be valid for a
period of up to ten years.

(b) A voting agreement created pursuant to this section is specifically enforceable, except
that avoting agreement isnot enforceabl eto the extent that enforcement of the agreement would
violate the purposes of the membership corporation.

Section 69. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation must have a board of directors.

(b) Except asprovided in section 80 of thisAct, the, and subject to the oversight, of itsboard
of directors.
business and affairs of the corporation must be managed by or under the direction

Section 70. That the code be amended by adding a NEW SECTION to read:

A director of anonprofit corporation must beanindividual. The articles of incorporation or
bylaws may prescribe other qualificationsfor directors. A director need not be aresident of this

state or amember of the corporation unlessthe articles of incorporation or bylaws so prescribe.
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Section 71. That the code be amended by adding a NEW SECTION to read:

(a) A board of directors must consist of three or more directors, with the number specified
in or fixed in accordance with the articles of incorporation or bylaws.

(b) The number of directorsmay beincreased or decreased, but to no fewer than three, from
time to time by amendment to, or in the manner provided in, the articles of incorporation or
bylaws.

Section 72. That the code be amended by adding a NEW SECTION to read:

(a) Thedirectors of amembership corporation, other than any initial directorsnamed in the
articles of incorporation or elected by the incorporators, shall be elected at the first annual
meeting of members, and at each annual meeting thereafter, unlessthearticlesor bylawsprovide
some other time or method of election, or providethat someor al of thedirectorsare appointed
by some other person or designated in some other manner.

(b) Thedirectorsof anonmembership corporation, other than any initial directorsnamedin
the articles of incorporation or elected by the incorporators, shall be elected, appointed, or
designated as provided in the articles or bylaws. If no method of designation or appointment is
set forth in the articles or bylaws, the directors, other than any initial directors, shall be elected
by the board.

Section 73. That the code be amended by adding a NEW SECTION to read:

(a) The articles of incorporation or bylaws may specify the terms of directors. If atermis
not specified in the articles of incorporation or bylaws, theterm of adirector isoneyear. Except
for directors who are appointed by persons who are not members or who are designated in a
manner other than by election or appointment, the term of a director may not exceed twelve
years.

(b) A decrease in the number of directors or term of office does not shorten an incumbent
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director'sterm.

(c) Except as provided in the articles of incorporation or bylaws, the term of a director
elected to fill avacancy expires at the end of the unexpired term that the director is filling.

(d) Despite the expiration of a director's term, the director continues to serve until the
director's successor is elected, appointed, or designated and until the director's successor takes
office unless otherwise provided in the articles of incorporation or bylaws.

Section 74. That the code be amended by adding a NEW SECTION to read:

Thearticlesof incorporation or bylaws may providefor staggering the termsof directorsby
dividing the total number of directorsinto groups of one or more directors. The terms of office
and number of directorsin each group do not need to be uniform.

Section 75. That the code be amended by adding a NEW SECTION to read:

(a) A director may resign at any time by delivering a signed notice in the form of arecord
to the chair of the board of directors or to an executive officer or the secretary of the
corporation.

(b) A resignation is effective when the noticeis delivered unless the notice specifies alater
effective time.

Section 76. That the code be amended by adding a NEW SECTION to read:

() Removal of directorsof amembership corporationissubject tothefollowing provisions:

(1) Except as provided in the articles of incorporation or bylaws, the members may

remove, with or without cause, one or more directors who have been elected by the
members, unless the articles of incorporation or bylaws provide that directors may
beremoved only for cause. The articles of incorporation or bylaws may specify what
constitutes cause for removal. See paragraph 145(a) of this Act, bylaw amendments

requiring member approval;
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Except as provided in the articles of incorporation or bylaws, if adirector is elected
by a voting group of members, by a chapter or other organizational unit, or by a
region or other geographic grouping, only the members of that voting group or
chapter, unit, region, or grouping may participate in the vote to remove the director;
The notice of a meeting of members at which removal of a director is to be
considered must state that the purpose, or one of the purposes, of the meeting is
removal of the director;

The board of directors of a membership corporation may not remove a director

except as provided in paragraph (c) or in the articles of incorporation or bylaws.

(b) The board of directors may remove adirector of a nonmembership corporation:

(1)

)

With or without cause, unless the articles of incorporation or bylaws provide that
directorsmay beremoved only for cause. Thearticlesof incorporation or bylawsmay
specify what constitutes cause for removal;

As provided in paragraph (c).

(c) Theboard of directors of amembership corporation or nonmembership corporation may

remove adirector who:

(1)
)
©)

(4)

Has been declared of unsound mind by afinal order of court;

Has been convicted of afelony;

Has been found by afinal order of court to have breached a duty as a director under
sections 87 to 89, inclusive, of thisAct;

Has missed the number of board meetings specified in the articles of incorporation
or bylaws, if the articles of incorporation or bylaws at the beginning of the director's
current term provided that a director may be removed for missing the specified

number of board meetings; or
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(5) Does not satisfy at the time any of the qualifications for directors set forth in the
articles of incorporation or bylaws at the beginning of the director's current term, if
the decision that the director fails to satisfy a qualification is made by the vote of a
majority of the directors who meet all of the required qualifications.

(d) A director who is designated in the articles of incorporation or bylaws may be removed
by an amendment to thearticlesof incorporation or bylaws del eting or changing the designation.
See section 147 of this Act, approval of amendments by third persons.

(e) Except asprovided inthearticlesof incorporation or bylaws, adirector who isappointed
by persons other than the members may be removed with or without cause by those persons.

Section 77. That the code be amended by adding a NEW SECTION to read:

(a) The circuit court of the county where the principal office of a nonprofit corporation is
located, or, if none in this state, in Hughes County, may remove a director from office in a
proceeding commenced by or in the right of the corporation if the court finds that:

(1) Thedirector engaged in fraudulent conduct with respect to the corporation or its
members, grossly abused the position of director, or intentionally inflicted harm on
the corporation; and

(2) Considering the director's course of conduct and the inadequacy of other available
remedies, removal would be in the best interest of the corporation.

(b) A member, individual director, or member of a designated body proceeding on behalf
of the nonprofit corporation under paragraph (a) shall comply with all of the requirements of
sections 156 to 158, inclusive, of this Act.

(c) The court, in addition to removing the director, may bar the director from being
reelected, redesignated, or reappointed for a period prescribed by the court.

(d) Nothing in this section limits the equitable powers of the court to order other relief.
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(e) If aproceeding iscommenced pursuant to thissection to removeadirector of acharitable
corporation, the plaintiff must give the attorney genera notice in record form of the
commencement of the proceeding.

Section 78. That the code be amended by adding a NEW SECTION to read:

() Except as otherwise provided in paragraph (b), the articles of incorporation, or the
bylaws, if a vacancy occurs on the board of directors, including a vacancy resulting from an
increase in the number of directors, the vacancy may be filled by a majority of the directors
remaining in office even if they constitute less than a quorum.

(b) Except as provided in the articles of incorporation or bylaws, avacancy in the position
of adirector whoiis:

(1) Elected by avoting group of members, by a chapter or other organizational unit of
members, or by aregion or other geographic grouping of members, may be filled
during the first three months after the vacancy occurs only by that voting group or
chapter, unit, region, or grouping;

(2)  Appointed by persons other than the members, may befilled only by those persons,
or

(3 Designated in the articles of incorporation or bylaws may not be filled by action of
the board of directors.

(c) A vacancy that will occur at a specific later time by reason of aresignation effective at
alater time pursuant to section 75(b) of this Act, or otherwise, may befilled before the vacancy
occurs but the new director may not take office until the vacancy occurs.

Section 79. That the code be amended by adding a NEW SECTION to read:

Unlessthe articles of incorporation or bylaws provide otherwise, the board of directors may

fix the compensation of directors.
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Section 80. That the code be amended by adding a NEW SECTION to read:

(a) Some, but less than dl, of the powers, authority, or functions of the board of directors
of a nonprofit corporation under this Act may be vested by the articles of incorporation or
bylaws in a designated body. If such a designated body is created:

(1) The provisions of this Act and other provisions of law on the rights, duties, and
liabilities of the board of directors or directors individualy also apply to the
designated body and to the members of the designated body individually. The
provisions of this Act and other provisions of law on meetings, notice, and the
manner of acting of the board of directors also apply to the designated body in the
absence of an applicable rule in the articles of incorporation, bylaws, or internal
operating rules of the designated body;

(2) Totheextent the powers, authority, or functions of the board of directors have been
vested in the designated body, the directors are relieved from their duties and
liabilities with respect to those powers, authority, and functions;

(3 A provision of thearticles of incorporation regarding indemnification of directorsor
[imiting theliability of directors adopted pursuant to subdivision 21(b)(7) or section
21(c) of this Act applies to members of the designated body, except as otherwise
provided in the articles.

(b) Some, but less than all, of the rights or obligations of the members of a nonprofit
corporation under this Act may be vested by the articles of incorporation or bylaws in a
designated body. If such adesignated body is created:

(1) Theprovisions of sections 69 to 111, inclusive, of this Act, and other provisions of

law on the rights and obligations of members also apply to the designated body and

to the members of the designated body individually. The provisions of this Act and



(oe]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

_59.- HB 1068

other provisions of law on meetings, notice, and the manner of acting of members
also apply to the designated body in the absence of an applicable provision in the
articles of incorporation, bylaws or internal operating rules of the designated body;

(2) Tothe extent the rights or obligations of the members are vested in the designated

body, the members are relieved from responsibility with respect to those rights and
obligations.

(c) The articles of incorporation or bylaws may prescribe qualifications for members of a
designated body. Except as otherwise provided by the articles of incorporation or bylaws, a
member of a designated body does not need to be:

(1) Anindividud;

(2) A director, officer, or member of the nonprofit corporation; or

(3 A resident of this state.

(d) See section 145(a) of this Act, bylaw amendments requiring member approval.

Section 81. That the code be amended by adding a NEW SECTION to read:

(a) The board of directors may hold regular or special meetingsin or out of this state.

(b) Unlessthe articles of incorporation or bylaws provide otherwise, the board of directors
may permit any or all directorsto participate in aregular or special meeting by, or conduct the
meeting through the use of, any means of communication by which all directors participating
may simultaneously hear each other during the meeting. A director participating in a meeting
by this meansis considered to be present in person at the meeting.

Section 82. That the code be amended by adding a NEW SECTION to read:

(a) Except to the extent that the articles of incorporation or bylaws requirethat action by the
board of directors be taken at ameeting, action required or permitted pursuant to this Act to be

taken by the board of directors may be taken without ameeting if each director signs a consent
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in the form of a record describing the action to be taken and delivers it to the nonprofit
corporation.

(b) Action taken pursuant to this section is the act of the board of directors when one or
moreconsentssigned by all thedirectorsare delivered to the nonprofit corporation. The consent
may specify the time at which the action taken in the consent is to be effective. A director's
consent may be withdrawn by a revocation in the form of arecord signed by the director and
delivered to the corporation prior to delivery to the corporation of unrevoked consents signed
by all the directors.

(c) A consent signed pursuant to this section has the effect of action taken at a meeting of
the board of directors and may be described as such in any document.

Section 83. That the code be amended by adding a NEW SECTION to read:

(a) Unlessthearticlesof incorporation or bylawsprovide otherwise, or asotherwiserequired
by law, regular meetings of the board of directors may be held without notice of the date, time,
place, or purpose of the meeting.

(b) Unless the articles of incorporation or bylaws provide for alonger or shorter period,
special meetings of the board of directors must be preceded by at least two days' notice of the
date, time, and place of the meeting. The notice need not describe the purpose of the special
meeting unless required by the articles of incorporation or bylaws.

(c) Unlessthe articles of incorporation or bylaws provide otherwise, the chair of the board,
the highest ranking officer of the corporation, or twenty percent of the directors then in office
may call and give notice of a meeting of the board of directors.

(d) The articles of incorporation or bylaws may authorize oral notice of meetings of the
board of directors.

Section 84. That the code be amended by adding a NEW SECTION to read:
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(a) Unless otherwise required by law, adirector may waive any notice required by thisAct,
the articles of incorporation, or the bylaws before or after the date and time stated in the notice.
Except as provided by paragraph (b), the waiver must bein the form of arecord, signed by the
director entitled to the notice, and filed with the minutes or corporate records.

(b) A director'sattendance at or participation in ameeting waives any required noticeto the
director of the meeting, unless the director at the beginning of the meeting, or promptly upon
arrival, objects to holding the meeting or transacting business at the meeting and does not
thereafter vote for or assent to action taken at the meeting.

Section 85. That the code be amended by adding a NEW SECTION to read:

() Except as provided in paragraph (b), the articles of incorporation, or the bylaws, a
guorum of the board of directorsconsistsof amajority of thedirectorsin officebeforeameeting
begins.

(b) Thearticlesof incorporation or bylaws may authorize aquorum of the board of directors
to consist of no fewer than the greater of one-third of the number of directorsin office or two
directors.

(c) If aquorum s present when avoteistaken, the affirmative vote of amajority of directors
present is the act of the board of directors unless a greater vote is required by the articles of
incorporation or bylaws.

(d) A director who is present at a meeting of the board of directors when corporate action
istaken is considered to have assented to the action taken unless one of the following applies:

(1) Thedirector objects at the beginning of the meeting, or promptly upon arrival, to

holding it or transacting business at the meeting;

(2)  Thedirector dissents or abstains from the action and:

(i)  Thedissent or abstention is entered in the minutes of the meeting; or
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(i)  Thedirector delivers notice in the form of arecord of the director's dissent or
abstention to the presiding officer of the meeting before its adjournment or to
the corporation promptly after adjournment of the meeting.

(e) Theright of dissent or abstention is not available to adirector who votesin favor of the
action taken.

Section 86. That the code be amended by adding a NEW SECTION to read:

(a) Unlessthis Act, the articles of incorporation, or the bylaws provide otherwise, a board
of directors may create one or more committees of the board that consist of one or more
directors.

(b) Unless this Act otherwise provides, the creation of a committee and appointment of
directorsto it must be approved by the greater of:

(1) A magority of all the directorsin office when the action is taken; or

(20  Thenumber of directors required by the articles of incorporation or bylaws to take

action pursuant to section 85 of this Act.

(c) Sections 81 to 85, inclusive, of this Act, apply both to committees of the board and to
their members.

(d) To the extent authorized by the board of directors or in the articles of incorporation or
bylaws, each committee may exercise the powers of the board of directors pursuant to section
69 of this Act except as limited by paragraph (e).

(e) A committee may not, however:

(1)  Inthecaseof amembership corporation, approve or propose to members action that

this Act requires be approved by members,

(2)  Fill vacancies on the board of directors or, subject to paragraph (g), on any of its

committees; or
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(3  Adopt, amend, or repeal bylaws.

(f) The creation of, delegation of authority to, or action by a committee does not alone
constitute compliance by adirector with the standards of conduct described in section 87 of this
Act.

(9) The board of directors may appoint one or more directors as aternate members of any
committee to replace any absent or disqualified member during the member's absence or
disgualification.

(h) A nonprofit corporation may create or authorize the creation of one or more advisory
committees whose members need not be directors. An advisory committee:

(1) Isnot acommittee of the board; and

(20 May not exercise any of the powers of the board.

Section 87. That the code be amended by adding a NEW SECTION to read:

(a) Each member of the board of directors, when discharging the duties of adirector, shall
act:

() Ingood faith; and

(2) In a manner the director reasonably believes to be in the best interests of the

nonprofit corporation.

(b) The members of the board of directors or a committee of the board, when becoming
informed in connection with their decision-making function or devoting attention to their
oversight function, must discharge their duties with the care that a person in a like position
would reasonably believe appropriate under similar circumstances.

(c) In discharging board or committee duties a director must disclose, or cause to be
disclosed, to the other board or committee membersinformation not a ready known by them but

known by the director to be material to the discharge of their decision-making or oversight
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functions, except that disclosure is not required to the extent that the director reasonably
believesthat doing so would violate a duty imposed by law, alegally enforceabl e obligation of
confidentiality, or a professional ethicsrule.

(d) In discharging board or committee duties a director who does not have knowledge that
makes reliance unwarranted may rely on the performance by any of the persons specified in
subdivision (f)(1), (3), or (4) to whom the board may have delegated, formally or informally by
course of conduct, the authority or duty to perform one or more of the board'sfunctionsthat are
delegable under applicable law.

(e) In discharging board or committee duties, a director who does not have knowledge that
makesreliance unwarranted may rely oninformation, opinions, reports, or statements, including
financial statements and other financial data, prepared or presented by any of the persons
specified in paragraph (f).

(f) A director may rely, in accordance with paragraph (d) or (e), on:

(1) Oneor more officers, employees, or volunteers of the nonprofit corporation whom
the director reasonably believes to be reliable and competent in the functions
performed or the information, opinions, reports, or statements provided;

(2) Legal counsdl, public accountants, or other persons retained by the corporation asto
matters involving skills or expertise the director reasonably believes are matters:
(i)  Within the particular person's professional or expert competence; or
(i)  Astowhich the particular person merits confidence;

(3 A committee of the board of directors of which the director is not a member if the
director reasonably believes the committee merits confidence; or

(4) Inthe case of acorporation engaged in religious activity, religious authorities and

ministers, priests, rabbis, imams, or other persons whose positions or duties the
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director reasonably believes justify reliance and confidence and whom the director

believes to be reliable and competent in the matters presented.

(9) A director isnot atrustee with respect to the nonprofit corporation or with respect to any

property held or administered by the corporation, including property that may be subject to

restrictions imposed by the donor or transferor of the property.

Section 88. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation may not lend money to or guarantee the obligation of adirector

or officer of the corporation.

(b) This section does not apply to:

(1)

)

©)
(4)
©)
(6)

An advance to pay reimbursable expenses reasonably expected to be incurred by a
director or officer;

An advance to pay premiums on lifeinsurance if the advance is secured by the cash
value of the palicy;

Advances pursuant to sections 101 to 109, inclusive, of thisAct;

Loans or advances pursuant to employee benefit plans;

A loan secured by the principal residence of an officer; or

A loan to pay relocation expenses of an officer.

(c) Thefact that aloan or guarantee is made in violation of this section does not affect the

borrower's liability on the loan.

Section 89. That the code be amended by adding a NEW SECTION to read:

(@) A director who votes for or assents to a distribution made in violation of this Act is

personally liable to the nonprofit corporation for the amount of the distribution that exceeds

what could have been distributed without violating this Act if the party asserting liability

establishesthat, when taking the action, the director did not comply with section 87 of thisAct.
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(b) A director held liable under paragraph (@) for an unlawful distribution is entitled to:

(1)  Contribution from every other director who could be held liable under paragraph (a)

for the unlawful distribution; and

(20  Recoupment from each person of the pro-rata portion of the amount of the unlawful

distribution the person received, whether or not the person knew the distribution was
made in violation of this Act.

(c) A proceeding to enforce:

(1) Theliability of adirector under paragraph (a) isbarred unlessit iscommenced within

two years after the date on which the distribution was made; or

(2)  Contribution or recoupment under paragraph (b) is barred unless it is commenced

within one year after the liability of the claimant has been finally adjudicated under
paragraph (a).

Section 90. That the code be amended by adding a NEW SECTION to read:

(a) Theofficersof anonprofit corporation aretheindividual swho hold the officesdescribed
in its articles of incorporation or bylaws, or are appointed or elected in accordance with the
articles of incorporation or bylaws or as authorized by the board of directors.

(b) The articles of incorporation or bylaws or the board of directors must assign to one of
the officers responsibility for preparing or supervising the preparation of the minutes of the
meetings of the board of directors and the members, if any, and for mantaining and
authenticating the records of the corporation required to be kept under sections 200(a) and
200(e) of thisAct.

(c) The same individual may simultaneously hold more than one office in a nonprofit
corporation.

Section 91. That the code be amended by adding a NEW SECTION to read:
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Each officer has the authority and must perform the duties set forth in the articles of

incorporation or bylaws or, to the extent consistent with the articles and bylaws, the duties

prescribed by the board of directors or by direction of an officer authorized by the board of

directorsto prescribe the duties of other officers.

Section 92. That the code be amended by adding a NEW SECTION to read:

() An officer with discretionary authority must discharge the duties under that authority:

(1)
)

©)

In good faith;

With the care an ordinarily prudent person in alike position would exercise under
similar circumstances; and

In a manner the officer reasonably believes to be in the best interests of the

corporation.

(b) The duty of an officer includes the obligation to inform:

(1)

)

The superior officer to whom, or the board of directors or the committee thereof to
which, the officer reports, of information about the affairs of the nonprofit
corporation known to the officer, within the scope of the officer's functions, and
known to the officer to be material to the superior officer, board, or committee; and
The superior officer, or another appropriate person within the nonprofit corporation,
or the board of directors, or acommittee thereof, of any actual or probable material
violation of law involving the corporation or material breach of duty to the
corporation by an officer, employee, or agent of the corporation, that the officer

believes has occurred or islikely to occur.

(c) In discharging the duties, an officer who does not have knowledge that makes reliance

unwarranted may rely on information, opinions, reports, or statements, including financial

statements and other financial data, if prepared or presented by:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(1)

)

©)

- 68- HB 1068

One or more officers or employees of the nonprofit corporation whom the officer
reasonably believes to be reliable and competent in the functions performed or the
information, opinions, reports, or statements provided,;

Legal counsel, public accountants, or other personsretained by the corporation asto
matters involving skills or expertise the officer reasonably believes are matters:

(i)  Within the particular person's professional or expert competence, or

(i)  Astowhich the particular person merits confidence;

In the case of a corporation engaged in religious activity, religious authorities and
ministers, priests, rabbis, imams, or other persons whose positions or duties the
officer reasonably believes justify reliance and confidence and whom the officer

believes to be reliable and competent in the matters presented.

Section 93. That the code be amended by adding a NEW SECTION to read:

(a) An officer may resign at any time by delivering notice to the nonprofit corporation. A

resignation is effective when the notice is delivered unless the notice specifiesalater effective
time. If aresignationismade effective at alater timeand the board of directorsor the appointing
officer accepts the future effective time, the board or the appointing officer may designate a
successor before the effective time if the board or the appointing officer provides that the

successor does not take office until the effective time.

(b) Except asprovided inthe articles of incorporation or bylaws, an officer may beremoved

(1)
)

()

at any time with or without cause by:

The board of directors;
The officer who appointed the officer being removed, unless the board provides
otherwise; or

Any other officer authorized by thearticlesof incorporation, the bylaws, or theboard.
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(c) For purposes of this section the term, appointing officer, is the officer, including any
successor to that officer, who appointed the officer resigning or being removed.

Section 94. That the code be amended by adding a NEW SECTION to read:

(a) The appointment of an officer does not itself create contract rights.

(b) Anofficer'sremoval doesnot affect the officer'scontract rights, if any, withthenonprofit
corporation. An officer'sresignation doesnot affect the corporation'scontract rights, if any, with
the officer.

Section 95. That the code be amended by adding a NEW SECTION to read:

Nodirector, trustee, committee member, or officer serving without compensation, other than
reimbursement for actual expenses, of any corporation organized pursuant to sections69to 111,
inclusive, of thisAct, or under similar laws of another state, and which isexempt from taxation
pursuant to Section 501(a) of the Internal Revenue Code, 26 U.S.C. Section 501(a), andislisted
as an exempt organization in Section 501(c) of the Internal Revenue Code, 26 U.S.C. Section
501(c), or any hospital organized pursuant to chapter 34-8, 34-9, or 34-10isliable, and no cause
of action may be brought, for damages resulting from the exercise of judgment or discretionin
connection with the duties or responsibilities of such director, trustee, committee member, or
officer while acting in an official capacity as such director, trustee, committee member, or
officer, unless the act or omission involved willful or wanton misconduct. The immunity
provided pursuant to this section applies to any member of an advisory board, serving without
compensation, other than reimbursement for actual expenses, of any corporation described by
this section.

Section 96. That the code be amended by adding a NEW SECTION to read:

Terms used in sections 96 to 99, inclusive, of this Act, mean:

(1) "Freeclinic," aclinicinwhich health care services are offered voluntarily through a
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nonprofit corporation by health care professionals licensed or certified pursuant to
the laws of this state to patients without charge or at a charge based on adiding fee
scale or the ability to pay;

"Governmental entity," any county, municipality, township, school district, chartered
governmental units, or other special districts, including any association, authority,
board, commission, division, office, or task force of such governmental entity;
"Nonprofit corporation,” any corporation organized pursuant to chapters 47-22 to
47-28, inclusive, and whichisexempt from taxation pursuant to section 501(a) of the
Internal Revenue Code, 26 U.S.C. section 501(a);

"Nonprofit organization," any organization which is exempt from taxation pursuant
to section 501(c) of theInternal Revenue Code, 26 U.S.C. section 501(c) asamended,;
"Volunteer," an individual performing services for a nonprofit organization, a
nonprofit corporation, ahospital organized pursuant to chapter 34-8, 34-9, or 34-10,
or agovernmental entity without compensation, other than reimbursement for actual
expenses incurred. The term includes a volunteer serving as a director, officer,
trustee, designated body, member of adesignated body, committee member, advisory

committee member, or direct service volunteer.

Section 97. That the code be amended by adding a NEW SECTION to read:

Any volunteer of anonprofit organization, anonprofit corporation, afreeclinic, any hospital

organized pursuant to chapter 34-8, 34-9, or 34-10, or agovernmental entity shall be immune

from civil liability in any action brought in any court in this state on the basis of any act or

omission resulting in damage or injury if:

1)

The individual was acting in good faith and within the scope of the individua's

official functionsand dutiesfor the nonprofit organization, the nonprofit corporation,
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the free clinic, a hospital organized pursuant to chapter 34-8, 34-9, or 34-10, or a
governmental entity; and

(2) The damage or injury was not caused by gross negligence or willful and wanton

misconduct by such individual.

Section 98. That the code be amended by adding a NEW SECTION to read:

No immunity provided pursuant to 88 47-23-28 to 47-23-32, inclusive, extends to any
person causing personal injury or wrongful death resulting from the negligent operation of a
motor vehicle.

Section 99. That the code be amended by adding a NEW SECTION to read:

To the extent that any volunteer, nonprofit corporation, nonprofit organization,
governmental entity, or hospital organized pursuant to chapter 34-8, 34-9, or 34-10 participates
inarisk sharing pool or purchasesliability insurance and to the extent that coverageis afforded
thereunder, the immunity provided by 8§ 47-23-29 is deemed to have been waived and may not
be raised by way of affirmative defense. This section does not apply to a volunteer serving as
a director, officer, or trustee, designated body, member of a designated body, committee
member, or advisory committee member.

Section 100. That the code be amended by adding a NEW SECTION to read:

Sections 95 to 99, inclusive, of this Act, may not be construed to constitute a modification
or repeal of §§ 20-9-3, 20-9-4, 20-9-4.1, 34-48A-23, and 34-48A-24.

Section 101. That the code be amended by adding a NEW SECTION to read:

Terms used in sections 101 to 109, inclusive, of this Act, mean:

(1) "Corporation," any domestic or foreign predecessor entity of anonprofit corporation

in amerger, conversion, or domestication;

(2)  "Director" or "officer," anindividual whoisor wasadirector or officer, respectively,
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of anonprofit corporation or who, while adirector or officer of the corporation, isor

was serving at the corporation's request as a director, officer, partner, trustee,

employee, or agent of another domestic or foreign corporation, partnership, joint

venture, trust, employee benefit plan, or other entity. A director or officer is

considered to be serving an employee benefit plan at the corporation's request if the

individual's duties to the corporation aso impose duties on, or otherwise involve

servicesby, theindividual to the plan or to participantsin or beneficiaries of theplan.

Theterm, director, includes amember of adesignated body. Theterms, director, or,

officer, includes, unless the context requires otherwise, the estate or persond

representative of adirector or officer;

"Disinterested director,” a director who, at the time of a vote referred to in section

104(c) of thisAct or avote or selection referred to in section 106(b) or 106(c) of this

Act, isnot:

(i) A party to the proceeding; or

(i)  An individua having a familial, financial, professional, or employment
relationship with the director whose indemnification or advance for expenses
is the subject of the decision being made, which relationship would, in the
circumstances, reasonably be expected to exert an influence on the director's
judgment when voting on the decision being made;

"Expenses,” includes attorney's fees,

"Liability," the obligation to pay ajudgment, settlement, penalty, fine, including an

excisetax assessed with respect to an empl oyee benefit plan, or reasonabl e expenses

incurred with respect to a proceeding;

"Official capacity,":
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(1)  When used with respect to a director, the office of director in a nonprofit
corporation; and

(i) When used with respect to an officer, as contemplated in section 106 of this
Act, the officein acorporation held by the officer. Theterm, official capacity,
does not include service for any other domestic or foreign corporation or any
partnership, joint venture, trust, employee benefit plan, or other entity;

"Party,” an individual who was, is, or is threatened to be made, a defendant or

respondent in a proceeding;

"Proceeding,” includes a threatened, pending, or completed proceeding.

Section 102. That the code be amended by adding a NEW SECTION to read:

(a) Except as otherwise provided in this section, anonprofit corporation may indemnify an

individual who is a party to a proceeding because the individual is or was a director against

liability incurred in the proceeding if the individual:

1)
)

©)

(4)

Acted in good faith; and

Reasonably believed:

(i)  Inthecaseof conduct in an official capacity, that the conduct wasin the best
interests of the corporation; and

(@it)  Inall other cases, that the individual's conduct was at |east not opposed to the
best interests of the corporation; and

In the case of any criminal proceeding, had no reasonable cause to believe the

individual's conduct was unlawful; or

Theindividual engaged in conduct for which broader indemnification has been made

permissible or obligatory under a provision of the articles of incorporation, as

authorized by subdivision 21(b)(7) of this Act.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

74 HB 1068

(b) A director's conduct with respect to an employee benefit plan for apurpose the director
reasonably believed to be in the interests of the participantsin and the beneficiaries of the plan
is conduct that satisfies the requirement of subsection (a)(2)(ii).

(c) Thetermination of a proceeding by judgment, order, settlement, or conviction, or upon
aplea of nolo contendere or its equivaent, is not, of itself, determinative that the director did
not meet the relevant standard of conduct described in this section.

(d) Unless ordered by a court pursuant to subdivision 105(a)(3) of this Act, a nonprofit
corporation may not indemnify a director:

(1) In connection with a proceeding by or in the right of the corporation, except for
reasonable expenses incurred in connection with the proceeding if it is determined
that the director has met the relevant standard of conduct under paragraph (a); or

(2)  Inconnectionwithany proceeding with respect to conduct for which thedirector was
adjudged liable onthe basisthat the director received afinancial benefit to whichthe
director was not entitled, whether or not involving action in an official capacity.

Section 103. That the code be amended by adding a NEW SECTION to read:

A nonprofit corporation must indemnify adirector to the extent the director was successful,
on the merits or otherwise, in the defense of any proceeding to which the director was a party
because the director was a director of the corporation against reasonabl e expenses incurred by
the director in connection with the proceeding.

Section 104. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation may, beforefinal disposition of aproceeding, advance fundsto
pay for or reimburse the reasonable expenses incurred by an individual who is a party to a
proceeding because the individual is or was a director if the individua delivers to the

corporation:
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An affirmation in the form of arecord of the individual's good faith belief that the
individual has met the relevant standard of conduct described in section 102 of this
Act, or that the proceeding involves conduct for which liability has been eliminated
by section 105 of this Act, or under a provision of the articles of incorporation as
authorized pursuant to section 21(c) of this Act; and

Anundertaking in theform of arecord to repay any funds advanced if theindividual
is not entitled to mandatory indemnification pursuant to section 103 of this Act and
it is ultimately determined pursuant to section 105 or 106 of this Act that the
individual does not meet the relevant standard of conduct described in section 102

of this Act.

(b) The undertaking required by subdivision (a)(2) must be an unlimited general obligation

of the director, but need not be secured and may be accepted without reference to the financial

ability of the director to make repayment.

(c) Authorizations pursuant to this section must be made:

(1)

)

By the board of directors:

i) If there are two or more disinterested directors, by a mgjority vote of all the
disinterested directors, a mgjority of whom constitute a quorum for that
purpose, or by a mgjority of the members of a committee of two or more
disinterested directors appointed by such avote; or

(it)  If there are fewer than two disinterested directors, by the vote necessary for
action by the board in accordance with section 87 of this Act, in which
authorization directors who do not qualify as disinterested directors may
participate; or

By the members.
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Section 105. That the code be amended by adding a NEW SECTION to read:

(a) A director who is a party to a proceeding because the director is or was a director may
apply for indemnification or an advance for expensesto the court conducting the proceeding or
to another court of competent jurisdiction. After receipt of an application and after giving any
notice it considers necessary, the court must:

(1) Order indemnification if the court determines that the director is entitled to

mandatory indemnification pursuant to section 103 of this Act;

(2) Order indemnification or advance for expenses if the court determines that the
director isentitled toindemnification or advancefor expenses pursuant to aprovision
authorized by section 104(a) of this Act; or

(3  Order indemnification or advance for expensesif the court determines, in view of all
the relevant circumstances, that it is fair and reasonable:

(i)  Toindemnify the director; or

(i)  To advance expenses to the director, even if the director has not met the
relevant standard of conduct set forth in section 102(a) of this Act, failed to
comply with section 104 of this Act, or was adjudged liable in a proceeding
referred toin subdivision 102(d)(1) or 102(d)(2) of thisAct, but if the director
was adjudged so liable the indemnification must be limited to reasonable
expenses incurred in connection with the proceeding.

(b) If the court determines that the director is entitled to indemnification pursuant to
subdivision (a)(1) or to indemnification or advancefor expenses pursuant to subdivision (a)(2),
it must also order the nonprofit corporation to pay the director's reasonable expenses incurred
in connection with obtaining court-ordered indemnification or advancefor expenses. If thecourt

determines that the director is entitled to indemnification or advance for expenses pursuant to
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subdivision (a)(3), it may aso order the corporation to pay the director's reasonabl e expenses
to obtain court-ordered indemnification or advance for expenses.

Section 106. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation may not indemnify adirector pursuant to section 102 of thisAct
unless authorized for a specific proceeding after a determination has been made that
indemnification of thedirector is permissible because the director has met therel evant standard
of conduct set forth in section 102 of this Act.

(b) The determination may be made:

() If there are two or more disinterested directors, by a mgjority vote of al the
disinterested directors, amajority of whom constitute a quorum for that purpose, or
by amagjority of the members of acommittee of two or more disinterested directors
appointed by such avote;

(2) By specid legal counsdl:

(i)  Selected in the manner prescribed in subdivision (1); or

(it)  If there are fewer than two disinterested directors, selected by the board of
directors, in which selection directors who do not qualify as disinterested
directors may participate; or

(3 By themembers.

(c) Authorization of indemnification must be madein the same manner asthedetermination
that indemnificationispermissible, except that if therearefewer than two disinterested directors
or if the determination is made by special legal counsel, authorization of indemnification must
be made by those entitled under subsection (b)(2)(ii) to select special legal counsel.

Section 107. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation may indemnify and advance expenses pursuant to sections 101
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to 109, inclusive, of this Act, to an officer of the corporation who is a party to a proceeding
because the officer is or was an officer of the corporation:
(1) Tothe same extent as adirector; and
(2) Iftheofficerisanofficer but not adirector, to such further extent asmay be provided
by the articles of incorporation, the bylaws, aresolution of the board of directors, or
contract except for:

(i)  Liability in connection with aproceeding by or in theright of the corporation
other than for reasonabl e expensesincurred in connection with theproceeding;
or

(i)  Liability arising out of conduct that constitutes:

(A) Receipt by the officer of afinancial benefit to which the officer is not
entitled;
(B) Anintentiona infliction of harm on the corporation or the members; or
(C©) Anintentional violation of criminal law.
(b) The provisions of subdivision (a)(2) apply to an officer whoisalso adirector if thebasis
on which the officer ismade aparty to the proceeding isan act or omission solely as an officer.
(c) Anofficer of acorporation whoisnot adirector isentitled to mandatory indemnification
pursuant to section 103 of this Act, and may apply to acourt pursuant to section 105 of thisAct
for indemnification or an advance for expenses, in each case to the same extent to which a
director may be entitled to indemnification or advance for expenses under those provisions.
Section 108. That the code be amended by adding a NEW SECTION to read:
A nonprofit corporation may purchase and maintain insurance on behalf of an individual
who isor was adirector or officer of the corporation, or who, while adirector or officer of the

corporation, serves or served at the corporation's request as adirector, officer, partner, trustee,
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employee, or agent of another domestic or foreign corporation, partnership, joint venture, trust,
employee benefit plan, or other entity, against liability asserted against or incurred by the
individual inthat capacity or arising fromtheindividual's status asadirector or officer, whether
or not the corporation would have power to indemnify or advance expenses to the individual
against the same liability pursuant to sections 101 to 109, inclusive, of this Act.

Section 109. That the code be amended by adding a NEW SECTION to read:

(a) A nonprofit corporation may, by aprovisioninitsarticles of incorporation or bylaws or
in aresolution adopted or a contract approved by its board of directors or members, obligate
itself in advance of the act or omission giving rise to a proceeding to provide indemnification
as permitted pursuant to section 102 of this Act or advance funds to pay for or reimburse
expenses as permitted pursuant to section 104 of thisAct. An obligatory provision satisfiesthe
requirements for authorization referred to in sections 104(c) and 106(c) of this Act. Any such
provisionthat obligatesthe corporation to provideindemnificationtothefullest extent permitted
by law obligates the corporation to advance funds to pay for or reimburse expenses in
accordance with section 104 of this Act to the fullest extent permitted by law, unless the
provision specifically provides otherwise.

(b) Any provision pursuant to paragraph (a) may not obligate the nonprofit corporation to
indemnify or advance expensesto adirector of a predecessor of the corporation, pertaining to
conduct with respect to the predecessor, unless otherwise specifically provided. Any provision
for indemnification or advance for expenses in the organic records, articles of incorporation,
bylaws, or aresolution of the governors, board of directors, members or interest holders of a
predecessor of the corporation in a fundamenta transaction, or in a contract to which the

predecessor isaparty, existing at the time the fundamental transaction takes effect, isgoverned

by:
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(1) Subdivision 117(a)(2) of this Act in the case of a domestication;

(2)  Subdivision 122(a)(2) of this Act in the case of afor-profit conversion;

(3  Subdivision126(a)(2) of thisAct inthecaseof aforeignfor-profit domesticationand

conversion,

(4)  Subdivision 132(a)(2) of this Act in the case of an entity conversion; or

(5  Subdivision 154(a)(4) of this Act in the case of a merger.

(c) A nonprofit corporation may, by a provision in its articles of incorporation or bylaws,
limit any of the rights to indemnification or advance for expenses created by or pursuant to
sections 101 to 109, inclusive, of this Act.

(d) Sections 101 to 109, inclusive, of this Act, do not limit anonprofit corporation's power
to pay or reimburse expensesincurred by adirector or an officer in connection with appearance
asawitnessin aproceeding at a time when the director or officer is not a party.

(e) Sections 101 to 109, inclusive, of this Act, do not limit anonprofit corporation's power
to indemnify, advance expensesto, or provide or maintain insurance on behalf of an employee,
agent, or volunteer.

Section 110. That the code be amended by adding a NEW SECTION to read:

(@) A contract or transaction between a nonprofit corporation and one or more of its
members, directors, members of a designated body, or officers or between a nonprofit
corporation and any other entity in which one or more of itsdirectors, members of adesignated
body, or officers are directors or officers, hold a similar position, or have afinancial interest,
isnot void or voidable solely for that reason, or solely because the member, director, member
of a designated body, or officer is present at or participates in the meeting of the board of
directorsthat authorizesthe contract or transaction, or solely because his, her, or their votesare

counted for that purpose, if:
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() The materia facts as to the relationship or interest and as to the contract or
transaction are disclosed or are known to the board of directorsand the board in good
faith authorizes the contract or transaction by the affirmative votes of a majority of
the disinterested directors even though the disinterested directors are less than a
quorum;

(20 Thematerial factsasto therelationship or interest of the member, director, or officer
and as to the contract or transaction are disclosed or are known to the members
entitled to vote thereon, if any, and the contract or transaction is specifically
approved in good faith by vote of those members; or

(3 Thecontract or transactionisfair asto the corporation as of thetimeit isauthorized,
approved, or ratified by the board of directors or the members.

(b) Common or interested directorsmay be counted in determining the presence of aguorum

at ameeting of the board that authorizes a contract or transaction specified in paragraph (a).

(c) Thissection is applicable except as otherwise restricted in the articles of incorporation
or bylaws.

Section 111. That the code be amended by adding a NEW SECTION to read:

(a) Thetaking advantage, directly or indirectly, by adirector of abusiness opportunity may
not be the subject of equitable relief, or give rise to an award of damages or other sanctions
against thedirector, inaproceeding by or intheright of the nonprofit corporation on the ground
that the opportunity should havefirst been offered to the corporation, if before becoming legally
obligated or entitled respecting the opportunity the director brings it to the attention of the
corporation and action by the members or the directors disclaiming the corporation'sinterest in
the opportunity is taken in compliance with the procedures set forth in section 110 of thisAct,

asif the decision being made concerned a conflicting interest transaction.
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(b) In any proceeding seeking equitable relief or other remedies, based upon an aleged
improper taking advantage of abusiness opportunity by adirector, the fact that the director did
not employ the procedure described in paragraph (@) before taking advantage of the opportunity
does not support an inference that the opportunity should have been first presented to the
nonprofit corporation or alter the burden of proof otherwise applicable to establish that the
director breached a duty to the corporation in the circumstances.

(c) For purposes of this section, director, includes a member of a designated body.

Section 112. That the code be amended by adding a NEW SECTION to read:

Terms used in section 112 to 133, inclusive, of this Act, mean:

(1) "Conversion," atransaction authorized by sections 119to 123, inclusive, of thisAct,
sections 124 to 127, inclusive, of this Act, or sections 128 to 133, inclusive, of this
Act;

(2)  "Converting corporation,” the domestic or foreign nonprofit or business corporation
that approves a conversion pursuant to section 112 to 133, inclusive, of this Act, or
itsorganic law;

(3 "Converting entity,” the domestic or foreign entity that approves a conversion
pursuant to section 128 of this Act, or its organic law;

(4) "Domesticated corporation,” the domesticating corporation as it continues in
existence after a domestication,;

(5) "Domesticating corporation,” the domestic nonprofit corporation that adopts a plan
of domestication pursuant to section 115 of this Act, or the foreign nonprofit
corporation that approves a domestication pursuant to its organic law;

(6) "Domestication," atransaction authorized by sections 114 to 118, inclusive, of this

Act.
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(7)  "Surviving corporation,” the corporation as it continues in existence immediately
after consummation of a for-profit conversion pursuant to sections 119 to 123,
inclusive, of this Act, aforeign for-profit conversion and domestication pursuant to
sections 124 to 127, inclusive, of this Act, or an entity conversion pursuant to
sections 128 to 133, inclusive, of this Act;

(80 "Survivingentity," theunincorporated entity asit continuesin existenceimmediately
after consummation of an entity conversion pursuant to sections 128 to 133,
inclusive, of thisAct.

Section 113. That the code be amended by adding a NEW SECTION to read:

(a) If adomestic or foreign nonprofit corporation or eligible entity may not be aparty to a
merger or sale of its assets without the approval of the attorney genera, the Division of
Insurance, or the Public Utilities Commission, the corporation or eligible entity may not be a
party to a transaction pursuant to section 112 to 133, inclusive, of this Act, without the prior
approval of that agency.

(b) Property held in trust by an entity or otherwise dedicated to a charitable purpose
expressed or intended by the original donor may not be diverted from its purpose by any
transaction pursuant to section 112 to 133, inclusive, of this Act, unless the entity obtains an
appropriate order of the court specifying the disposition of the property pursuant to the laws of
this state on cy pres or otherwise dealing with the nondiversion of charitable assets.

(c) Unlessan entity that isaparty to atransaction pursuant to section 112 to 133, inclusive,
of this Act, obtains an appropriate order of court under the law of this state on cy pres or
otherwise dealing with the nondiversion of charitable assets, the transaction may not affect:

(1) Any restriction imposed upon the entity by its organic records that may not be

amended by its board of directors, governors, members, or interest holders or by a
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designated body;

(2)  Anyrestriction imposed upon property held by the entity by virtue of any trust under

which it holds that property; or

(3 Theexisting rights of persons other than members, shareholders, or interest holders

of the entity.

(d) A person who is a member, interest holder, or otherwise affiliated with a charitable
corporation or an unincorporated entity with a charitable purpose may not receive a direct or
indirect financial benefit in connection with a transaction pursuant to section 112 to 133,
inclusive, of this Act, to which the charitable corporation or unincorporated entity is a party
unless the person is itself a charitable corporation or unincorporated entity with a charitable
purpose. This paragraph does not apply to the receipt of reasonable compensation for services
rendered.

(e) A devise, bequest, gift, grant, or promise contained in awill or other instrument, in trust
or otherwise, made before or after atransaction pursuant to section 112to 133, inclusive, of this
Act, to or for the entity that is the subject of the transaction, shall inure to the entity as it
continues in existence after the transaction, subject to the express terms of the will or other
instrument.

(f) Theattorney general shall receive notice of any action by adomestic or foreign nonprofit
corporation or eligible entity that affects charitable assets by cy pres or diversion.

Section 114. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation may become a domestic nonprofit corporation only if
the domestication is authorized by the laws of the foreign jurisdiction.

(b) A domestic nonprofit corporation may become a foreign nonprofit corporation if the

domestication is permitted by the laws of the foreign jurisdiction. Regardless of whether the
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laws of the foreign jurisdiction require the adoption of a plan of domestication, the

domestication must be approved by the adoption by the corporation of aplan of domestication

in the manner provided pursuant to sections 114 to 118, inclusive, of this Act.

(c) The plan of domestication must include:

(1)
)
®3)

(4)

A statement of the jurisdiction in which the corporation is to be domesticated;

The terms and conditions of the domestication;

The manner and basis of canceling or reclassifying the memberships of the
corporation following its domestication into memberships, obligations, rights to
acquire memberships, cash, other property, or any combination of theforegoing; and
Any desired amendmentsto the articles of incorporation or bylaws of the corporation

following its domestication.

(d) The plan of domestication may also include a provision that the plan may be amended

prior to filing the document required by the laws of this state or the other jurisdiction to

consummate the domesti cation; except that, subsequent to approval of the plan by the members,

the plan may not be amended without the approval of the members to change:

(1)

)

©)

The amount or kind of memberships, obligations, rights to acquire memberships,
cash, or other property to be received by the members under the plan;

The articles of incorporation as they will be in effect immediately following the
domestication, except for changes permitted pursuant to section 138 of this Act or
by comparable provisions of the laws of the other jurisdiction; or

Any of the other terms or conditions of the plan if the change would adversely affect

any of the membersin any material respect.

(e) If any debt security, note or similar evidence of indebtedness for money borrowed,

whether secured or unsecured, or a contract of any kind, issued, incurred or executed by a
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domestic nonprofit corporation before the effective date of this Act contains a provision

applying to amerger of the corporation and the document does not refer to a domestication of

the corporation, the provision shall be deemed to apply to a domestication of the corporation

until such time as the provision is amended subsequent to that date.

(f) See section 113 of this Act, restrictions and required approvals.

Section 115. That the code be amended by adding a NEW SECTION to read:

In the case of adomestication of adomestic nonprofit corporation in aforeign jurisdiction:

(1)
)

©)

(4)

The plan of domestication must be adopted by the board of directors;

After adopting the plan of domestication the board of directors must submit the plan
to the membersfor their approval, if there are members entitled to vote on the plan.
Theboard of directors must al so transmit to the members arecommendation that the
members approve the plan, unlessthe board of directors makes a determination that
because of conflictsof interest or other special circumstancesit should not make such
arecommendation, inwhich casetheboard of directorsmust transmit to the members
the basis for that determination;

The board of directors may condition its submission of the plan of domestication to
the members on any basis;

If the approval of the members is to be given at a meeting, the corporation must
notify each member, whether or not entitled to vote, of the meeting of members at
which the plan of domestication is to be submitted for approval. The notice must
state that the purpose, or one of the purposes, of the meeting isto consider the plan
and must contain or be accompanied by a copy or summary of the plan. The notice
must include or be accompanied by acopy of thearticlesof incorporation and bylaws

asthey will bein effect immediately after the domestication;
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Unless the articles of incorporation or bylaws, or the board of directors acting
pursuant to subdivision (3) of thissection, requiresagreater vote or agreater number
of votes to be present, the approval of the plan of domestication by the members
requires the approval of the members at a meeting at which a quorum exists, and, if
any class of membersisentitled to vote as a separate group on the plan, the approval
of each such separate voting group at a meeting at which a quorum of the voting
group exists,

Separate voting by voting groups is required by each class of members that:

(i)  Aretobereclassified under the plan of domestication into adifferent class of
memberships, or into obligations, rights to acquire memberships, cash, other
property, or any combination of the foregoing;

(i)  Would be entitled to vote as a separate group on a provision of the plan that,
if contained in a proposed amendment to articles of incorporation, would
require action by separate voting groups under section 137 of this Act; or

(iii)  Is entitled under the articles of incorporation or bylaws to vote as a voting
group to approve an amendment of the articles;

If any provision of the articles of incorporation, bylaws, or an agreement to which

any of the directors, membersof adesignated body, or members are parties, adopted

or entered into before the effective date of this Act, applies to a merger of the
corporation and that document does not refer to a domestication of the corporation,
the provision shall be deemed to apply to a domestication of the corporation until

such time as the provision is amended subsequent to that date.

Section 116. That the code be amended by adding a NEW SECTION to read:

(a) Articles of domestication must be signed on behalf of the domesticating corporation by
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any officer or other duly authorized representative. The articles of domestication must set forth:

(1) Thename and jurisdiction of incorporation of the domesticating corporation;

(2) Thename and jurisdiction of incorporation of the domesticated entity; and

(3) If thedomesticating corporation isadomestic nonprofit corporation, astatement that

the plan of domestication was approved in accordance with sections 119 to 123,
inclusive, of this Act or, if the domesticating corporation is a foreign nonprofit
corporation, astatement that the domestication was approved in accordance with the
laws of itsjurisdiction of incorporation.

(b) If the domesticated corporation is a domestic nonprofit corporation, the articles of
domestication shall either contain all of the provisionsthat section 21(a) of this Act requiresto
be set forth in articles of incorporation and any other desired provisions that sections 21(b) and
21(c) of this Act permits to be included in articles of incorporation, or shall have attached
articles of incorporation. In either case, provisionsthat would not be required to beincluded in
restated articles of incorporation may be omitted, except that the name and address of theinitial
registered agent of the domesticated corporation must be included. The name of the
domesticated corporation must satisfy the requirements of section 30 of this Act.

(c) The articles of domestication must be delivered to the Office of the Secretary of State
for filing, and take effect at the effective time provided in section 4 of this Act.

(d) If the domesticating corporation is a qualified foreign nonprofit corporation, its
certificate of authority is cancelled automatically on the effective date of its domestication.

Section 117. That the code be amended by adding a NEW SECTION to read:

(a) Except asotherwise provided in section 113 of this Act, when adomestication becomes
effective:

(1) The title to al real and persona property, both tangible and intangible, of the
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domesti cating corporation remainsinthe domesti cated corporation without reversion

or impairment;

The liabilities of the domesticating corporation remain the liabilities of the

domesticated corporation;

An action or proceeding pending against the domesticating corporation continues

against the domesticated corporation as if the domestication had not occurred,;

The articles of domestication, or the articles of incorporation attached to the articles

of domestication, constitute the articles of incorporation of a foreign corporation

domesticating in this state;

The membershipsinthedomesticating corporation arereclassified into memberships,

obligations, rights to acquire memberships, or cash or other property in accordance

with the terms of the domestication, and the members are entitled only to therights

provided by those terms; and

The domesticating corporation is deemed to:

(i)  Beincorporated under and subject to the organic law of the domesticated
corporation for al purposes; and

(i)  Bethesamecorporationwithout interruption asthe domesticating corporation.

(b) The interest holder liability of a member in a foreign nonprofit corporation that is

domesticated in this state is as follows:

(1)

)

The domestication does not discharge any interest holder liability under the laws of
theforeignjurisdiction to the extent any suchinterest holder liability arose beforethe
effective time of the articles of domestication;

The member does not have interest holder liability under the laws of the foreign

jurisdictionfor any debt, obligation, or liability of the corporation that arises after the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

- 90- HB 1068

effective time of the articles of domestication;

(3 The provisions of the laws of the foreign jurisdiction continue to apply to the
collection or discharge of any interest holder liability preserved by subdivision (1),
asif the domestication had not occurred;

(4)  Themember has whatever rights of contribution from other members are provided
by the laws of the foreign jurisdiction with respect to any interest holder liability
preserved by subdivision (1), asif the domestication had not occurred.

Section 118. That the code be amended by adding a NEW SECTION to read:

(@) Unless otherwise provided in a plan of domestication of a domestic nonprofit
corporation, after the plan has been adopted and approved as required pursuant to sections 114
to 118, inclusive, of this Act, and at any time before the domestication has become effective,
it may be abandoned by the board of directors without action by the members.

(b) If adomestication isabandoned under paragraph (a) after articles of domestication have
been filed with the Office of the Secretary of State but before the domestication has become
effective, a statement that the domestication has been abandoned in accordance with this
section, signed by an officer or other duly authorized representative, must be delivered to the
Office of the Secretary of State for filing prior to the effective date of the domestication. The
statement takes effect upon filing and the domestication is abandoned and does not become
effective.

(c) If the domestication of a foreign nonprofit corporation in this state is abandoned in
accordancewith thelaws of theforeign jurisdiction after articles of domestication arefiled with
the Office of the Secretary of State, a statement that the domestication has been abandoned,
signed by an officer or other duly authorized representative, must be delivered to the Office of

the Secretary of State for filing. The statement takes effect upon filing and the domestication
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is abandoned and does not become effective.

Section 119. That the code be amended by adding a NEW SECTION to read:

(a) A domestic nonprofit corporation may becomeadomesti c business corporation pursuant
to aplan of for-profit conversion.

(b) A domestic nonprofit corporation may become a foreign business corporation if the
for-profit conversion is permitted by thelaws of the foreign jurisdiction. Regardless of whether
the laws of the foreign jurisdiction require the adoption of a plan of for-profit conversion, the
foreign for-profit conversion shall be approved by the adoption by the domestic nonprofit
corporation of a plan of for-profit conversion in the manner provided in sections 119 to 123,
inclusive, of this Act.

(c) The plan of for-profit conversion must include:

(1) Thetermsand conditions of the conversion;

(2) Themanner and basis of:

(i)  Issuing at least one share in the corporation following its conversion; and

(i)  Otherwisereclassifying the membershipsin the corporation, if any, following
its conversion into shares and other securities, obligations, rights to acquire
shares or other securities, cash, other property, or any combination of the
foregoing;

(3  Anydesired amendmentsto thearticlesof incorporation or bylaws of the corporation

following its conversion; and

(4) If the domestic nonprofit corporation is to be converted to a foreign business

corporation, a statement of the jurisdiction in which the corporation will be
incorporated after the conversion.

(d) The plan of for-profit conversion may aso include a provision that the plan may be
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amended prior to filing articles of for-profit conversion, except that subsequent to approval of
the plan by the members the plan may not be amended without the approval of the membersto
change:

(1) The amount or kind of shares and other securities, obligations, rights to acquire
shares or other securities, cash, or other property to be received by the members
under the plan;

(2) The articles of incorporation as they will be in effect immediately following the
conversion, except for changes permitted pursuant to section 138 of this Act; or

(3  Anyof theother termsor conditions of the plan if the change would adversely affect
any of the membersin any material respect.

(e) If any debt security, note, or similar evidence of indebtedness for money borrowed,
whether secured or unsecured, or a contract of any kind, issued, incurred, or executed by a
domestic nonprofit corporation before the effective date of this Act contains a provision
applying to a merger of the corporation and the document does not refer to a for-profit
conversion of the corporation, the provision shall be deemed to apply to afor-profit conversion
of the corporation until such time as the provision is amended subsequent to that date.

() The attorney general be provided with notice of the proposed for-profit conversion prior
to any conversion.

(g) See section 113 of this Act, restrictions and required approvals.

Section 120. That the code be amended by adding a NEW SECTION to read:

In the case of a conversion of a domestic nonprofit corporation to a domestic or foreign
business corporation:

(1) Theplan of for-profit conversion must be adopted by the board of directors,

(2)  After adopting the plan of for-profit conversion, the board of directors must submit
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the plan to the members for their approval if there are members entitled to vote on
the plan. Theboard of directorsmust al so transmit to the membersarecommendation
that the members approve the plan, unless the board of directors makes a
determination that because of conflicts of interest or other special circumstances it
should not make such arecommendation, in which case the board of directors must
transmit to the members the basis for that determination;

The board of directors may condition its submission of the plan of for-profit
conversion to the members on any basis;

If the approval of the members is to be given at a meeting, the corporation must
notify each member of the meeting of members at which the plan of for-profit
conversion isto be submitted for approval. The notice must state that the purpose,
or one of the purposes, of the meeting isto consider the plan and must contain or be
accompanied by a copy or summary of the plan. The notice shall include or be
accompanied by a copy of the articles of incorporation as they will be in effect
immediately after the for-profit conversion;

Unless the articles of incorporation, or the board of directors acting pursuant to
subdivision (3), require agreater vote or agreater number of votesto be present, the
approval of the plan of for-profit conversion by the members requires the approval
of each class of members of the corporation voting as a separate voting group at a
meeting at which a quorum of the voting group exists;

If any provision of the articles of incorporation, bylaws, or an agreement to which
any of the directors or members are parties, adopted or entered into before the
effective date of this Act, applies to a merger of the corporation and the document

does not refer to a for-profit conversion of the corporation, the provision shall be
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deemed to apply to afor-profit conversion of the corporation until such time as the
provision is amended subsequent to that date.

Section 121. That the code be amended by adding a NEW SECTION to read:

(a) Articlesof for-profit conversion must be signed on behalf of the converting corporation
by any officer or other duly authorized representative. The articles must set forth:

(1) If the surviving corporation is a domestic business corporation, the name of the
corporation immediately before thefiling of the articles of for-profit conversion and
if that name does not satisfy the requirements of the Business Corporation Act, or the
corporation desiresto changeitsnamein connection with the conversion, anamethat
satisfies the requirements of the Business Corporation Act;

(2) If the surviving corporation is a foreign business corporation, its name after the
conversion and itsjurisdiction of incorporation; and

(3 A statement that the plan of for-profit conversion wasduly approved by the members
in the manner required by this Act and the articles of incorporation.

(b) If the surviving corporation is adomestic business corporation, the articles of for-profit
conversion shall either contain all of the provisionsthat the Business Corporation Act requires
to be set forth in the articles of incorporation of a domestic business corporation and any other
desired provisions permitted by the Business Corporation Act, or shall have attached articles of
incorporation that satisfy the requirements of the Business Corporation Act. In either case,
provisions that would not be required to be included in restated articles of incorporation of a
domestic business corporation may be omitted, except that the name and address of theinitial
registered agent of the business corporation must be included.

(c) Thearticles of for-profit conversion must be delivered to the Office of the Secretary of

State for filing, and take effect at the effective time provided pursuant to section 4 of this Act.
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Section 122. That the code be amended by adding a NEW SECTION to read:

(a) Except as otherwise provided pursuant to section 113 of this Act, when a conversion of

a domestic nonprofit corporation to a domestic or foreign business corporation becomes

effective:

(1)

)
©)

(4)

©)

(6)

The title to al real and persona property, both tangible and intangible, of the
corporation remains in the corporation without reversion or impairment;

The liabilities of the corporation remain the liabilities of the corporation;

An action or proceeding pending against the corporation continues against the
corporation as if the conversion had not occurred;

Thearticlesof incorporation of the domestic or foreign business corporation become
effective;

The memberships of the corporation are reclassified into shares or other securities,
obligations, rightsto acquire shares or other securities, or into cash or other property
in accordance with the plan of conversion, and the members are entitled only to the
rights provided in the plan of for-profit conversion; and

The corporation is deemed to:

(i) Beadomestic or foreign business corporation for all purposes; and

(i)  Bethe same corporation without interruption as the nonprofit corporation.

(b) The interest holder liability of a member in a domestic nonprofit corporation that

converts to a domestic business corporation is as follows:

(1)

)

The conversion does not discharge any interest holder liability of the member as a
member of the nonprofit corporation to the extent any such interest holder liability
arose before the effective time of the articles of for-profit conversion;

The member does not have interest holder liability for any debt, obligation, or
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liability of the business corporation that arises after the effective time of the articles
of for-profit conversion;

(3 Thelawsof this state continue to apply to the collection or discharge of any interest

holder liability preserved by subdivision (1), asif the conversion had not occurred,;

(4)  The member has whatever rights of contribution from other members are provided

by the laws of this state with respect to any interest holder liability preserved by
subdivision (1), asif the conversion had not occurred.

(c) A member who becomes subject to interest holder liability for some or al of the debts,
obligations, or liabilities of the business corporation has interest holder liability only for those
debts, obligations, or liabilities of the business corporation that arise after the effective time of
the articles of for-profit conversion.

Section 123. That the code be amended by adding a NEW SECTION to read:

() Unless otherwise provided in a plan of for-profit conversion of a domestic nonprofit
corporation, after the plan has been adopted and approved as required by sections 119 to 123,
inclusive, of this Act, and at any time before the for-profit conversion has become effective, it
may be abandoned by the board of directors without action by the members.

(b) If afor-profit conversion is abandoned under paragraph (a) after articles of for-profit
conversion arefiled with the Office of the Secretary of State but beforethefor-profit conversion
becomes effective, astatement that the for-profit conversion has been abandoned in accordance
with this section, signed by an officer or other duly authorized representative, must bedelivered
to the Office of the Secretary of State for filing prior to the effective date of the for-profit
conversion. The statement takes effect upon filing and the for-profit conversion is abandoned
and does not become effective.

Section 124. That the code be amended by adding a NEW SECTION to read:
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A foreign business corporation may become a domestic nonprofit corporation if the
domestication and conversion is permitted by the laws of the foreign jurisdiction.

Section 125. That the code be amended by adding a NEW SECTION to read:

(@) After the conversion of a foreign business corporation to a domestic nonprofit
corporation is authorized as required by the laws of the foreign jurisdiction, articles of
domestication and conversion shal be signed by any officer or other duly authorized
representative. The articles shall set forth:

(1) The name of the corporation immediately before the filing of the articles of
domestication and conversion and, if that nameis unavailablefor usein this state or
the corporation desires to change its name in connection with the domestication and
conversion, a name that satisfies the requirements of section 30 of this Act;

(2) Thejurisdiction of incorporation of the corporation immediately before the filing of
the articles of domestication and conversion and the date the corporation was
incorporated in that jurisdiction; and

(3 A statement that thedomestication and conversion of thecorporationinthisstatewas
duly authorized as required by the laws of the jurisdiction in which the corporation
was incorporated immediately before its domestication and conversion in this state.

(b) The articles of domestication and conversion shall either contain all of the provisions
that section 21(a) of this Act requires to be set forth in articles of incorporation and any other
desired provisions that sections 21(b) and 21(c) of this Act permitsto beincluded in articles of
incorporation, or shall have attached articles of incorporation. In either case, provisions that
would not berequired to beincluded in restated articles of incorporation may be omitted, except
that the name and address of the initia registered agent of the domestic business corporation

must be included.
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(c) The articles of domestication and conversion must be delivered to the Office of the

Secretary of State for filing, and take effect at the effective time provided pursuant to section

4 of this Act.

(d) If the foreign business corporation is authorized to transact business in this state under

theModel Business Corporation Act, itscertificate of authority shall be cancelled automatically

on the effective date of its domestication and conversion.

Section 126. That the code be amended by adding a NEW SECTION to read:

(@) When a domestication and conversion of aforeign business corporation to a domestic

nonprofit corporation becomes effective:

(1)

)

©)

(4)

©)

(6)

The title to al real and persona property, both tangible and intangible, of the
corporation remains in the corporation without reversion or impairment;

The liabilities of the corporation remain the liabilities of the corporation;

An action or proceeding pending against the corporation continues against the
corporation as if the domestication and conversion had not occurred;
Thearticlesof domestication and conversion, or thearticlesof incorporation attached
to the articles of domestication and conversion, constitute the articles of
incorporation of the corporation;

Memberships, securities, obligations, rights to acquire memberships or securities of
the corporation, or cash or other property shall beissued or paid as provided pursuant
to the laws of the foreign jurisdiction; and

The corporation is deemed to:

(i) Beadomestic corporation for all purposes; and

(i) Be the same corporation without interruption as the foreign business

corporation.
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(b) The interest holder liability of a shareholder of the foreign business corporation who

becomes a member of the domestic nonprofit corporation in the domestication and conversion

isasfollows:

(1)

)

©)

(4)

The domestication and conversion does not discharge any interest holder liability
under the laws of the foreign jurisdiction to the extent any such interest holder
liability arose before the effective time of the articles of domestication and
conversion,

The member does not have interest holder liability under the laws of the foreign
jurisdictionfor any debt, obligation, or liability of the corporation that arises after the
effective time of the articles of domestication and conversion;

The provisions of the laws of the foreign jurisdiction continue to apply to the
collection or discharge of any interest holder liability preserved by subdivision (1),
asif the domestication and conversion had not occurred;

The member has whatever rights of contribution from other members are provided
by the laws of the foreign jurisdiction with respect to any interest holder liability
preserved by subdivision (1), as if the domestication and conversion had not

occurred.

(c) A shareholder of aforeign business corporation who becomes subject to interest holder

liability for some or al of the debts, obligations, or liabilities of the corporation as aresult of

its domestication and conversion in this state has interest holder liability only for those debts,

obligations, or liabilities of the corporation that arise after the effective time of the articles of

domestication and conversion.

Section 127. That the code be amended by adding a NEW SECTION to read:

If the domestication and conversion of a foreign business corporation to a domestic
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nonprofit corporation is abandoned in accordance with the laws of the foreign jurisdiction after
articles of domestication and conversion have been filed with the Office of the Secretary of
State, a statement that the domestication and conversion has been abandoned, signed by an
officer or other duly authorized representative, must be delivered to the Office of the Secretary
of Statefor filing. The statement takes effect upon filing and the domestication and conversion
is abandoned and does not become effective.

Section 128. That the code be amended by adding a NEW SECTION to read:

(a) A domestic nonprofit corporation may becomeadomesti c unincorporated entity pursuant
to aplan of entity conversion.

(b) A domestic nonprofit corporation may become a foreign unincorporated entity if the
entity conversion is permitted by the laws of the foreign jurisdiction.

(c) A domestic unincorporated entity may become a domestic nonprofit corporation. If the
organic law of adomestic unincorporated entity does not provide procedures for the approval
of an entity conversion, the conversion must be adopted and approved, and theentity conversion
effectuated, in the same manner asamerger of the unincorporated entity, and itsinterest holders
will beentitled to appraisal rightsif appraisal rightsare available upon any type of merger under
the organic law of the unincorporated entity. If the organic law of a domestic unincorporated
entity does not provide procedures for the approval of either an entity conversion or a merger,
aplan of entity conversion must be adopted and approved, theentity conversion effectuated, and
appraisal rights exercised, in accordance with the procedures in sections 128 to 133, inclusive,
of thisAct. Without limiting the provisions of this paragraph, adomestic unincorporated entity
whose organic law does not provide procedures for the approval of an entity conversion is
subject to paragraph (e) and section 130 of this Act. For purposes of applying sections 128 to

133, inclusive, of this Act:
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The unincorporated entity, its interest holders, interests and organic records taken
together, are deemed to be adomestic nonprofit corporation, members, memberships
and articles of incorporation, respectively and vice versa, asthe context may require;
and

If the business and affairs of the unincorporated entity are managed by a group of
persons that is not identical to the interest holders, that group is deemed to be the

board of directors.

(d) A foreign unincorporated entity may become adomestic nonprofit corporation if thelaw

of theforeignjurisdiction authorizesit to becomeanonprofit corporationin another jurisdiction.

(e) If any debt security, note, or similar evidence of indebtedness for money borrowed,

whether secured or unsecured, or a contract of any kind, issued, incurred, or executed by a

domestic nonprofit corporation before the effective date of this Act, applies to a merger of the

corporation and the document does not refer to an entity conversion of the corporation, the

provision shall be deemed to apply to an entity conversion of the corporation until such timeas

the provision is amended subsequent to that date.

(f) See section 113 of this Act, restrictions and required approvals.

Section 129. That the code be amended by adding a NEW SECTION to read:

(a) A plan of entity conversion must include:

(1)

)
©)

A statement of the type of unincorporated entity the surviving entity will be and, if
it will be aforeign unincorporated entity, its jurisdiction of organization;

The terms and conditions of the conversion;

The manner and basis of converting the memberships in the domestic nonprofit
corporation following its conversion into interests or other securities, obligations,

rightsto acquireinterestsor other securities, cash, other property, or any combination
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of the foregoing; and
The full text, asthey will be in effect immediately following the conversion, of the

organic documents of the surviving entity.

(b) Theplan of entity conversion may also includeaprovision that the plan may be amended

prior tofiling articlesof entity conversion, except that subsequent to approval of the plan by the

members the plan may not be amended to change:

(1)

)

©)

The amount or kind of memberships or other securities, interests, obligations, rights
to acquire memberships, securitiesor interests, cash, or other property to bereceived
under the plan by the members,

The organic documents that will be in effect immediately following the conversion,
except for changes permitted by aprovision of the organic law of the surviving entity
comparable to section 138 of this Act; or

Any of the other terms or conditions of the plan if the change would adversely affect

any of the membersin any material respect.

Section 130. That the code be amended by adding a NEW SECTION to read:

In the case of an entity conversion of a domestic nonprofit corporation to a domestic or

foreign unincorporated entity:

(1)
)

The plan of entity conversion must be adopted by the board of directors,

After adopting the plan of entity conversion, the board of directors must submit the
plan to the members for their approval if there are members entitled to vote on the
plan. The board of directors must also transmit to the members a recommendation
that the members approve the plan, unless the board of directors makes a
determination that because of conflicts of interest or other special circumstancesit

should not make such arecommendation, in which case the board of directors must
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transmit to the members the basis for that determination;

Theboard of directors may condition its submission of the plan of entity conversion
to the members on any basis;

If the approval of the members is to be given at a meeting, the corporation must
notify each member, whether or not entitled to vote, of the meeting of members at
which the plan of entity conversionisto be submitted for approval. The notice must
state that the purpose, or one of the purposes, of the meeting isto consider the plan
and must contain or be accompanied by a copy or summary of the plan. The notice
shall include or be accompanied by a copy of the organic documents as they will be
in effect immediately after the entity conversion;

Unless the articles of incorporation, or the board of directors acting pursuant to
subdivision (3), requiresagreater vote or agreater number of votesto be present, the
approval of the plan of entity conversion by the members requires the approval of
each class of members of the corporation voting as a separate voting group at a
meeting at which a quorum of the voting group exists;

If any provision of the articles of incorporation, bylaws, or an agreement to which
any of the directors or members are parties, adopted or entered into before the
effective date of sections 128 to 133, inclusive, of thisAct, appliesto amerger of the
corporation and the document does not refer to an entity conversion of the
corporation, the provision shall be deemed to apply to an entity conversion of the
corporation until such time as the provision is subsequently amended;

If as a result of the conversion one or more members of the corporation would
become subject to interest holder liability for the debts, obligations, or liabilities of

any other person or entity, approva of the plan of conversion shall require the
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execution, by each such member, of a separate written consent to become subject to
such interest holder liability.

Section 131. That the code be amended by adding a NEW SECTION to read:

(a) After the conversion of a domestic nonprofit corporation to a domestic or foreign
unincorporated entity has been adopted and approved as required by this Act, articles of entity
conversion must be signed on behalf of the converting corporation by any officer or other duly
authorized representative. The articles of entity conversion must:

(1)  Setforth the name of the corporation immediately before thefiling of the articles of
entity conversion and the name to which the name of the corporation is to be
changed, which shall be aname that satisfiesthe organic law of the surviving entity
if the surviving entity is a domestic entity;

(2) State the type of unincorporated entity that the surviving entity will be and its
jurisdiction of organization;

(3) Statethat the plan of entity conversion was duly approved in the manner required by
this Act;

(4) If thesurviving entity isadomestic filing entity, either contain all of the provisions
required to be set forth inits public organic record and any other desired provisions
that are permitted, or have attached a public organic record.

(b) After the conversion of a domestic unincorporated entity to a domestic nonprofit
corporationisadopted and approved asrequired by the organic law of theunincorporated entity,
articlesof entity conversion must be signed on behalf of the unincorporated entity by any officer
or other duly authorized representative. The articles of entity conversion must:

(1)  Setforth the name of the unincorporated entity immediately before the filing of the

articles of entity conversion and the name to which the name of the unincorporated
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entity is to be changed, which shall be a name that satisfies the requirements of
section 30 of this Act;

Set forth a statement that the plan of entity conversion was duly approved in
accordance with the organic law of the unincorporated entity;

Either contain all of the provisions that section 21(a) of this Act requires to be set
forthin articles of incorporation and any other desired provisionsthat sections 21(b)
and 21(c) of this Act permits to be included in articles of incorporation, or have

attached articles of incorporation.

(c) After the conversion of a foreign unincorporated entity to a domestic nonprofit

corporation is authorized as required by the laws of the foreign jurisdiction, articles of entity

conversion shall be executed on behalf of the foreign unincorporated entity by any officer or

other duly authorized representative. The articles of entity conversion must:

(1)

)

©)

(4)

Set forth the name of the unincorporated entity immediately before the filing of the
articles of entity conversion and the name to which the name of the unincorporated
entity is to be changed, which shall be a name that satisfies the requirements of
section 30 of thisAct;

Set forth the jurisdiction under the laws of which the unincorporated entity was
organized immediately before the filing of the articles of entity conversion and the
date on which the unincorporated entity was organized in that jurisdiction;

Set forth a statement that the conversion of the unincorporated entity was duly
approved in the manner required by the law of the foreign jurisdiction; and

Either contain all of the provisions that section 21(a) of this Act requires to be set
forthin articles of incorporation and any other desired provisionsthat sections 21(b)

and 21(c) of this Act permits to be included in articles of incorporation, or have



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

- 106 - HB 1068

attached articles of incorporation; except that, in either case, provisions that would
not be required to be included in restated articles of incorporation of a domestic
nonprofit corporation may be omitted.

(d) Thearticlesof entity conversion must be delivered to the Office of the Secretary of State
for filing, and take effect at the effectivetime provided in section 4 of thisAct. Articlesof entity
conversionfiled pursuant to section 131(a) or (b) of thisAct may be combined with any required
conversion filing under the organic law of the domestic unincorporated entity if the combined
filing satisfies the requirements of both this section and the other organic law.

(e) If the converting entity is aforeign unincorporated entity that is authorized to conduct
activities or transact business in this state under a provision of law similar to sections 186 to
199, inclusive, of this Act, its certificate of authority or other type of foreign qualification is
cancelled automatically on the effective date of its conversion.

Section 132. That the code be amended by adding a NEW SECTION to read:

() Except as otherwise provided in section 113 of this Act, when a conversion under
sections 128 to 133, inclusive, of this Act becomes effective:

() Thetitle to al real and personal property, both tangible and intangible, of the

converting entity remains in the surviving entity without reversion or impairment;

(2) Theliabilities of the converting entity remain the liabilities of the surviving entity;

(3 Anaction or proceeding pending against the converting entity continues against the

surviving entity asif the conversion had not occurred,;

(4) Inthecaseof asurviving entity that isafiling entity, its articles of incorporation or

public organic record and its private organic rules become effective;

(5 Inthe case of asurviving entity that is a nonfiling entity, its private organic rules

becomes effective;
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The memberships or interests of the converting entity are reclassified into
memberships, interests, other securities, obligations, rightsto acquire memberships,
interests or securities, or into cash or other property in accordance with the plan of
conversion; and the members or interest holders of the converting entity are entitled
only to the rights provided to them under the terms of the conversion and to any
appraisal rights they may have under the organic law of the converting entity; and
The surviving entity is deemed to:

(i) Beincorporated or organized under and subject to the organic law of the

converting entity for al purposes,; and
(i) Be the same nonprofit corporation or unincorporated entity without

interruption as the converting entity.

(b) A member who is subject to interest holder liability for some or al of the debts,

obligations, or liabilities of the surviving entity hasinterest holder liability only for those debts,

obligations, or liabilities of the surviving entity that arise after the effective time of the articles

of entity conversion.

(c) Theinterest holder liability of aninterest holder in an unincorporated entity that converts

to a domestic nonprofit corporation is as follows:

(1)

)

©)

The conversion does not discharge any interest holder liability under the organic law
of the unincorporated entity to the extent any such interest holder liability arose
before the effective time of the articles of entity conversion;

Theinterest holder does not haveinterest holder liability under the organiclaw of the
unincorporated entity for any debt, obligation, or liability of the corporation that
arises after the effective time of the articles of entity conversion;

The provisions of the organic law of the unincorporated entity continue to apply to
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the collection or discharge of any interest holder liability preserved by subdivision
(1), asif the conversion had not occurred,

(4) Theinterest holder haswhatever rightsof contribution from other interest holdersare
provided by the organic law of the unincorporated entity with respect to any interest
holder liability preserved by subdivision (1), asif the conversion had not occurred.

Section 133. That the code be amended by adding a NEW SECTION to read:

() Unless otherwise provided in a plan of entity conversion of a domestic nonprofit
corporation, after the planisadopted and approved asrequired by sections 128to 133, inclusive,
of this Act, and at any time before the entity conversion has become effective, it may be
abandoned by the board of directors without action by the members.

(b) If an entity conversion is abandoned after articles of entity conversion arefiled with the
Office of the Secretary of State but before the entity conversion becomes effective, a statement
that the entity conversion has been abandoned in accordance with this section, signed by an
officer or other duly authorized representative, must be delivered to the Office of the Secretary
of Statefor filing prior to the effective date of the entity conversion. Upon filing, the statement
takes effect and the entity conversion is abandoned and does not become effective.

Section 134. That the code be amended by adding a NEW SECTION to read:

A nonprofit corporation may amend itsarticlesof incorporation at any timeto add or change
aprovision that isrequired or permitted in the articles of incorporation as of the effective date
of the amendment or to delete a provision that is not required to be contained in the articles of
incorporation.

Section 135. That the code be amended by adding a NEW SECTION to read:

If a membership corporation has not yet issued memberships, its board of directors, or its

incorporatorsif it has no board of directors, may adopt one or more amendmentsto the articles
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of incorporation after receiving the vote of a majority of the directors in office or of the

incorporators.

Section 136. That the code be amended by adding a NEW SECTION to read:

(d) An amendment to the articles of incorporation of a membership corporation must be

adopted in the following manner:

(1)

)

©)

(4)

©)

(6)

Except as provided in subdivision (5), the proposed amendment must be adopted by
the board of directors,

Except asprovided in sections 138, 140, and 141 of thisAct, aproposed amendment
must be submitted to the members entitled to vote for the approval;

The board of directors must transmit to the members a recommendation that the
members approve the amendment, unless the board of directors makes a
determination that because of conflicts of interest or other special circumstancesthe
board of directors should not make such arecommendation, in which case the board
of directors must transmit to the members the basis for that determination;

The board of directors may condition its submission of the amendment to the
members on any basis,

Except as provided in the articles of incorporation or bylaws, an amendment may be
proposed by ten percent or more of the members entitled to vote on the amendment
or by such greater or lesser number of members as is specified in the articles.
Subdivisions (1), (3), and (4) do not apply to an amendment proposed by the
members under this paragraph;

If the amendment isrequired to be approved by the members, and the approval isto
be given at a meeting, the corporation must give notice to each member entitled to

vote on the amendment of the meeting of members at which the amendment isto be
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submitted for approval. The notice must state that the purpose, or one of the
purposes, of the meeting is to consider the amendment and must contain or be
accompanied by a copy of the amendment;

Unless the articles of incorporation or bylaws, or the board of directors acting
pursuant to subdivision (4), requires a greater vote or a greater number of members
to be present, the approval of an amendment requires at least a mgjority of the vote
entitled to be cast by members present or represented by proxy at any meeting of the
members,

In addition to the adoption and approval of an amendment by the board of directors
and members as required pursuant to this section, an amendment must also be
approved by a designated body whose approval is required by the articles of

incorporation or bylaws.

(b) Unless the articles of incorporation provide otherwise, the board of directors of a

membership corporation may adopt amendments to the corporation’s articles of incorporation

without approval of the membersto:

(1)

)

©)

(4)

Extend the duration of the corporation if it wasincorporated at atime when limited
duration was required by law;

Delete the names and addresses of the initial directors or members of adesignated
body;

Delete the name and address of the initia registered agent or registered office, if a
statement of change is on file with the Office of the Secretary of State;

Change the corporation name by substituting or deleting the word corporation,
incorporated, company, limited, or the abbreviation corp., inc., co., or Itd., for a

similar word or abbreviation in the name;
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(5) Restate without change all of the then operative provisions of the articles of

incorporation.

Section 137. That the code be amended by adding a NEW SECTION to read:

(a) Except as provided in the articles of incorporation or bylaws, if a nonprofit corporation
has morethan one class of members, the membersof each classare entitled to vote asaseparate
voting group, if member voting is otherwise required by this Act on a proposed amendment to
the articles of incorporation if the amendment would:

(1) Effect an exchange or reclassification of all or part of the memberships of the class

into memberships of another class;

(2)  Effect an exchange or reclassification, or create the right of exchange, of all or part

of the memberships of another class into memberships of the class;

(3) Changetherights, preferences, or limitationsof all or part of the membershipsof the

classin amanner different than the amendment would affect another class;

(4) Changetherights, preferences, or limitationsof al or part of the memberships of the

class by changing the rights, preferences, or limitations of another class;

(5) Increase or decrease the number of memberships authorized for that class,

(6) Increase the number of memberships authorized for another class; or

(7)  Authorize anew class of memberships.

(b) If aclass of memberswill be divided into two or more classes by an amendment to the
articles of incorporation, the amendment must be approved by a mgjority of the members of
each class that will be created.

Section 138. That the code be amended by adding a NEW SECTION to read:

Except as otherwise provided in the articles of incorporation, the board of directors of a

nonmembership corporation may adopt amendments to the corporation's articles of
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incorporation. An amendment adopted by the board of directors pursuant to this section must

also be approved:

(1)

)

()

By a designated body whose approval is required by the articles of incorporation or
bylaws,

If the amendment changes or deletes a provision regarding the appointment of a
director by persons other than the board, by those persons as if they constituted a
voting group; and

If the amendment changes or deletes a provisions regarding the designation of a

director, by the individual designated at the time as that director.

Section 139. That the code be amended by adding a NEW SECTION to read:

After an amendment to the articles of incorporation is adopted and approved in the manner

required by this Act and by the articles of incorporation, the nonprofit corporation must deliver

to the Office of the Secretary of State, for filing, articles of amendment, which must set forth:

(1)
)
©)

(4)
©)

The name of the corporation;

The text of the amendment adopted,;

If the amendment provides for an exchange, reclassification, or cancellation of

memberships, provisions for implementing the amendment if not contained in the

amendment itself;

The date of the amendment's adoption; and

If the amendment:

(i)  Woas adopted by the incorporators, board of directors, or a designated body
without member approval, astatement that the amendment was adopted by the
incorporatorsor by the board of directors or designated body, asthe case may

be, and that member approval was not required; or
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(i)  Required approva by the members, astatement that the amendment was duly
approved by the members in the manner required by this Act and by the
articles of incorporation and bylaws.

Section 140. That the code be amended by adding a NEW SECTION to read:

(a) The board of directors of anonprofit corporation may restate its articles of incorporation
at any time, without approval by the members or any other person unless otherwiserequired in
its articles of incorporation or bylaws, to consolidate all anendments into a single document
without substantive change.

(b) If restated articles of a membership corporation include one or more new amendments
that require member approval, the amendments must be adopted and approved as provided in
sections 136 and 137 of this Act.

(c) A nonprofit corporation that restates its articles of incorporation must deliver to the
Office of the Secretary of State for filing articles of amendment pursuant to section 139 of this
Act whichincludeastatement that the articles of amendment are arestatement that consolidates
all amendmentsinto a single record.

(d) Duly adopted restated articles of incorporation supersede the original articles of
incorporation and al amendments thereto.

(e) The Office of the Secretary of State shall certify restated articles of incorporation asthe
articles of incorporation currently in effect.

Section 141. That the code be amended by adding a NEW SECTION to read:

() A nonprofit corporation's articles of incorporation may be amended without action by
the board of directors, a designated body, or the membersto carry out a plan of reorganization
ordered or decreed by a court of competent jurisdiction under the authority of a law of the

United States.
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(b) Anindividual designated by the court shall deliver to the Office of the Secretary of State
for filing articles of amendment setting forth:

(1) Thename of the corporation;

(2) Thetext of each amendment approved by the court;

(3) Thedate of the court's order or decree approving the articles of amendment;

(4) Thetitle of the reorganization proceeding in which the order or decree was entered;

and

(5) A statement that the court had jurisdiction of the proceeding under federa statute.

(c) Thissection does not apply after entry of afinal decreein the reorganization proceeding
even though the court retains jurisdiction of the proceeding for limited purposes unrelated to
consummation of the reorganization plan.

Section 142. That the code be amended by adding a NEW SECTION to read:

() Except as provided in paragraphs (b), (¢), and (d), an amendment to the articles of
incorporation does not affect a cause of action existing against or in favor of the nonprofit
corporation, a proceeding to which the corporation is a party, or the existing rights of persons
other than members of the corporation or persons referred to in the articles. An amendment
changing acorporation'sname does not abate aproceeding brought by or against the corporation
in itsformer name.

(b) Property held in trust by a nonprofit corporation or otherwise dedicated to a charitable
purpose expressed or intended by the original donor may not be diverted from its purpose by an
amendment of its articles of incorporation unless the corporation obtains an appropriate order
of the court pursuant to the laws of this state on cy pres or otherwise dealing with the
nondiversion of charitable assets.

(c) Unless anonprofit corporation obtains an appropriate order of the court under the laws
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of this state on cy pres or otherwise dealing with the nondiversion of charitable assets, an
amendment of its articles of incorporation may not affect:

()  Anyrestriction imposed upon property held by the corporation by virtue of any trust

under which it holds that property; or

(2) Theexisting rights of persons other than its members.

(d) The attorney general shall be provided with notice of any action by a nonprofit
corporation in paragraphs (b) and (c) of this section.

(e) A personwho isamember or otherwise affiliated with acharitabl e corporation may not
receive adirect or indirect financial benefit in connection with an amendment of the articles of
incorporation unlessthepersonisitself acharitable corporation or an unincorporated entity with
acharitable purpose. This paragraph does not apply to the receipt of reasonable compensation
for services rendered.

Section 143. That the code be amended by adding a NEW SECTION to read:

() Except as provided in the articles of incorporation or bylaws, the members of a
membership corporation may amend or repeal the corporation's bylaws.

(b) Theboard of directorsof amembership corporation or nonmembership corporation may
amend or repeal the corporation's bylaws, unless the articles of incorporation or bylaws or
section 144 or 145 of this Act reserve that power exclusively to the members or a designated
body in whole or part.

Section 144. That the code be amended by adding a NEW SECTION to read:

(a) A bylaw that increases a quorum or voting requirement for the board of directors or a
designated body may be amended or repealed:

() If originally adopted by the members, only by the members, unless the bylaws

otherwise provide;
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(2) If adopted by the board of directors or designated body, either by the members or by
the board of directors or designated body.

(b) A bylaw adopted or amended by the members that increases a quorum or voting
requirement for the board of directors or adesignated body may providethat it can be amended
or repeal ed only by aspecified vote of either themembersor the board of directorsor designated
body.

(c) Action by the board of directors or adesignated body under paragraph (a) to amend or
repeal a bylaw that changes the quorum or voting requirement for the board of directors or a
designated body must meet the same quorum requirement and be adopted by the same vote
required to take action under the quorum and voting requirement then in effect or proposed to
be adopted, whichever is greater.

Section 145. That the code be amended by adding a NEW SECTION to read:

(a) Except as provided in the articles of incorporation or bylaws, the board of directors or
designated body of a membership corporation that has one or more members at the time may
not adopt or amend a bylaw under:

(1)  Section 36 of thisAct providing that some of the members shall have different rights
or obligations than other members with respect to voting, dissolution, transfer of
memberships, or other matters,

(2)  Section 39 of this Act levying dues, assessments, or fees on some or al of the
members,

(3)  Section 42 of this Act relating to the termination or suspension of members;

(4)  Section 43 of this Act authorizing the purchase of memberships;

(5)  Section 76(a) of thisAct:

(i)  Requiring cause to remove a director; or
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(i)  Specifying what constitutes cause to remove a director;

(6) Section 76(e) of this Act relating to the removal of adirector who isdesignatedina

manner other than election or appointment; or

(7)  Section 80 of thisAct.

(b) The board of directors or designated body of amembership corporation may not amend
thearticlesof incorporation or bylawsto vary the application of paragraph (a) tothe corporation.

(c) If anonprofit corporation has more than one class of members, the members of aclass
are entitled to vote as a separate voting group on an amendment to the bylaws that:

(1) Isdescribedinparagraph (a) if theamendment would affect the membersof that class

differently than the members of another class; or

(2) Hasany of the effects described in section 137 of this Act.

(d) If aclass of memberswill be divided into two or more classes by an amendment to the
bylaws, the amendment must be approved by a majority of the members of each class that will
be created.

Section 146. That the code be amended by adding a NEW SECTION to read:

(a) Property held in trust by a nonprofit corporation or otherwise dedicated to a charitable
purpose expressed or intended by the original donor may not be diverted fromits purpose by an
amendment of its bylaws unless the corporation obtains an appropriate order of the court
pursuant to the laws of this state on cy pres or otherwise dealing with the nondiversion of
charitable assets.

(b) Unless anonprofit corporation obtains an appropriate order of the court under the laws
of this state on cy pres or otherwise dealing with the nondiversion of charitable assets, an
amendment of its bylaws may not affect:

(1) Anyrestrictionimposed upon property held by the corporation by virtue of any trust
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under which it holds that property; or

(2) Theexisting rights of persons other than its members.

(c) A person who isamember or otherwise affiliated with a charitabl e corporation may not
receive a direct or indirect financial benefit in connection with an amendment of the bylaws
unlessthe personisitself acharitable corporation or an unincorporated entity with acharitable
purpose. This paragraph does not apply to the receipt of reasonable compensation for services
rendered.

(d) The attorney general shall be provided with notice of any action by a nonprofit
corporation in paragraphs (b) and (c) of this section.

Section 147. That the code be amended by adding a NEW SECTION to read:

(@) The articles of incorporation may require that an amendment to the articles of
incorporation be approved in the form of arecord by a specified person or group of personsin
addition to the board of directors and members.

(b) Thearticlesof incorporation or bylaws may require that an amendment to the bylaws be
approved in the form of arecord by a specified person or group of persons in addition to the
board of directors and members.

(c) A requirement in the articles of incorporation or bylaws described in paragraphs (a) or
(b) may only be amended with the approval in the form of arecord of the specified person or
group of persons.

Section 148. That the code be amended by adding a NEW SECTION to read:

(@) Termsused in sections 148 to 155, inclusive, of this Act mean:

(1) "Exchanging entity," the domestic or foreign nonprofit corporation or eligible entity

in which al of one or more classes of memberships or classes or series of eligible

interests are to be acquired in a membership exchange;
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"Membership exchange," atransaction pursuant to section 150 of this Act;

"Merger," atransaction pursuant to section 149 of this Act;

"Party to amerger” or "party to a membership exchange," any domestic or foreign

nonprofit corporation or eligible entity that:

(i)  Will merge under a plan of merger;

(i)  Will acquire memberships or eligible interests of another corporation or an
eligible entity in amembership exchange; or

(iii) Isan exchanging entity;

"Survivor," in amerger means the corporation or eligible entity into which one or

more other corporations or eligible entities are merged. A survivor of amerger may

preexist the merger or be created by the merger.

(b) Property held in trust by an entity or otherwise dedicated to a charitable purpose

expressed or intended by the origina donor may not be diverted from its purpose by a
transaction pursuant to sections 148 to 155, inclusive, of this Act, unless the entity obtains an
appropriate order of the circuit court pursuant to the laws of this state on cy pres or otherwise
dealing with the nondiversion of charitable assets. The attorney general shall be provided with

notice of any action concerning the same.

(c) Unlessan entity that isaparty to atransaction pursuant to sections 148 to 155, inclusive,

affect:

(1)

)

of this Act, obtains an appropriate order of the circuit court under the laws of this state on cy

pres or otherwise dealing with the nondiversion of charitable assets, the transaction may not

Any restriction imposed upon the entity by its organic documents that may not be
amended by its governors, members, or interest holders,

Any restriction imposed upon property held by the entity by virtue of any trust under
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which it holds that property; or

(3 Theexisting rights of persons other than members, shareholders, or interest holders

of the entity.

(d) A person who is a member, interest holder, or otherwise affiliated with a charitable
corporation or an unincorporated entity with a charitable purpose may not receive a direct or
indirect financial benefit in connection with a transaction pursuant to sections 148 to 155,
inclusive, of this Act, to which the charitable corporation or unincorporated entity is a party
unless the person is itself a charitable corporation or unincorporated entity with a charitable
purpose. This paragraph does not apply to the receipt of reasonable compensation for services
rendered.

Section 149. That the code be amended by adding a NEW SECTION to read:

(a) One or more domestic nonprofit corporations may merge with one or more domestic or
foreign nonprofit corporations or eligible entities pursuant to a plan of merger or two or more
foreign nonprofit corporations or domestic or foreign eligible entities may merge into a new
domestic nonprofit corporation to be created in the merger in the manner provided in sections
148 to 155, inclusive, of this Act.

(b) A foreign nonprofit corporation, or aforeign eligible entity, may be a party to a merger
with a domestic nonprofit corporation, or may be created by the terms of the plan of merger,
only if the merger is permitted by the organic law of the corporation or eligible entity.

(c) If the organic law of a domestic eigible entity does not prohibit a merger with a
nonprofit corporation but does not provide proceduresfor the approval of such amerger, aplan
of merger may be adopted and approved, and the merger may be effectuated, in accordancewith
the procedures in sections 148 to 155, inclusive, of this Act. For the purposes of applying

sections 148 to 155, inclusive, of this Act:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

(1)

)

- 121- HB 1068

The eligible entity, itsinterest holders, eligible interests, and organic records, shall
be deemed to be a domestic nonprofit corporation, members, memberships, and
articles of incorporation and bylaws, respectively, as the context may require; and

If the business and affairs of the eligible entity are managed by a group of persons
that isnot identical to theinterest holders, that group shall be deemed to be the board

of directors.

(d) The plan of merger must be in the form of arecord and include:

(1)

)
©)

(4)

©)

The name of each domestic or foreign nonprofit corporation or eligible entity that
will merge and the name of the domestic or foreign nonprofit corporation or eligible
entity that will be the survivor of the merger;

The terms and conditions of the merger;

The manner and basis of converting the memberships of each merging domestic or
foreign nonprofit membership corporation and the eligibleinterests of each merging
domestic or foreign eligible entity into memberships, €igibleinterests, securities, or
obligations; rights to acquire memberships, €eligible interests, securities, or
obligations; cash; other property or other consideration; or any combination of the
foregoing;

The articles of incorporation and bylaws of any corporation, or the organic records
of any eligible entity, to be created by the merger; or if anew corporation or eligible
entity is not to be created by the merger, any amendments to the survivor's articles
or bylaws or organic records; and

Any other provisionsrelating to the merger that the parties desire be included in the

plan of merger.

(e) The plan of merger may aso include a provision that the plan may be amended prior to
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filing articles of merger, but if the members of a domestic corporation that is a party to the

merger are required or permitted to vote on the plan, the plan must provide that subsequent to

approval of the plan by such members the plan may not be amended to change:

(1)

)

©)

(f)

The amount or kind of memberships, eligible interests, securities, or obligations,
rights to acquire memberships, eligible interests, securities, or obligations; cash; or
other property or other consideration to be received by the members of or owners of
eligible interestsin any party to the merger;

The articles of incorporation or bylaws of any corporation, or the organic records of
any unincorporated entity, that will survive or be created as a result of the merger,
except for changes permitted by section 138 of this Act or by comparable provisions
of the organic law of any such foreign nonprofit or business corporation or domestic
or foreign unincorporated entity; or

Any of the other termsor conditions of the plan, if the changewould adversely affect
such members in any material respect.

See sections 148(b), (c), and (d), of this Act, restrictions.

Section 150. That the code be amended by adding a NEW SECTION to read:

(a) Through a membership exchange:

(1)

A domestic nonprofit corporation may acquire, pursuant to a plan of membership
exchange, all of the memberships of one or more classes of another domestic or
foreign nonprofit corporation, or all of the eligible interests of one or more classes
or series of eligibleinterests of adomestic or foreign eligible entity, in exchange for
memberships, eligible interests, securities, or obligations, rights to acquire
memberships, eligible interests, securities, or obligations; cash; other property or

other consideration; or any combination of the foregoing;
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(2)  All of the memberships of one or more classes of a domestic nonprofit corporation
may be acquired by another domestic or foreign nonprofit corporation or eligible
entity, in exchangefor memberships, eligibleinterests, securities, obligations; rights
to acquire memberships, eligible interests, securities, or obligations,; cash; other
property or other consideration; or any combination of the foregoing, pursuant to a
plan of membership exchange;

(b) A foreign nonprofit corporation or eligible entity may be a party to a membership
exchange only if the membership exchange is permitted by the organic law of the corporation
or eligible entity.

(c) If theorganic law of adomestic eligible entity does not prohibit amembership exchange
with a nonprofit corporation but does not provide procedures for the approval of an exchange
of interests similar to amembership exchange, aplan of membership exchange may be adopted
and approved, and the membership exchange effectuated, in accordance with the procedures,
if any, for amerger. If the organic law of adomestic eligible entity does not provide procedures
for either an interest exchange or amerger, aplan of membership exchange may be adopted and
approved, and the membership exchange effectuated, in accordance with the procedures in
sections 148 to 155, inclusive, of this Act. For the purposes of applying sections 148 to 155,
inclusive, of this Act:

(1) Theeligibleentity, itsinterest holders, eligibleinterests, and organic documentsshall
be deemed to be a domestic nonprofit corporation, members, memberships, and
articles of incorporation and bylaws, respectively, as the context may require; and

(2) If the business and affairs of the eligible entity are managed by a group of persons
that isnot identical to theinterest holders, that group shall be deemed to be the board

of directors.
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(d) The plan of membership exchange must be in the form of arecord and include:

(1)

)
©)

(4)
©)

The name of each domestic or foreign nonprofit corporation or eligible entity whose
memberships or eligible interests will be acquired and the name of the corporation
or eligible entity that will acquire those memberships or eligible interests,

The terms and conditions of the membership exchange;

Themanner and basisof exchanging the memberships of acorporation or theeligible
interestsinan eligibleentity whose membershipsor eligibleinterestswill beacquired
under the membership exchange into memberships, eligible interests, securities, or
obligations; rights to acquire memberships, €eligible interests, securities, or
obligations; cash; other property or other consideration; or any combination of the
foregoing;

Any changes desired to be made in the organic records of the exchanging entity; and
Any other provisions relating to the membership exchange that the parties desire be

included in the plan of exchange.

(e) The plan of membership exchange may aso include a provision that the plan may be

amended prior to filing articles of membership exchange, but if the members of a domestic

nonprofit corporation that is a party to the membership exchange are required or permitted to

vote on theplan, the plan must providethat subsequent to approval of the plan by such members

the plan may not be amended to change:

(1)

)

The amount or kind of memberships, eligible interests, securities, or obligations;
rights to acquire memberships, eligible interests, securities, or obligations; cash; or
other property or other consideration to be issued by the domestic nonprofit
corporation or to be received by its members, as the case may be; or

Any of the other terms or conditions of the plan if the change would adversely affect
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such members in any material respect.

(f) Section 150 of this Act does not limit the power of a domestic nonprofit corporation to
acquire memberships in another corporation or eligible interests in an dligible entity in a
transaction other than a membership exchange.

(g) If any debt security, note, or similar evidence of indebtedness for money borrowed,
whether secured or unsecured, or a contract of any kind, issued, incurred, or signed by a
domestic exchanging entity before the effective date of this Act contains a provision applying
to amerger or change in control of the exchanging entity that does not refer to a membership
exchange, the provision shall be deemed to apply to amembership exchange of the exchanging
entity until such time as the provision is amended subsequent to that date.

(h) See sections 148(b), (c), and (d), of this Act, restrictions.

Section 151. That the code be amended by adding a NEW SECTION to read:

In the case of a nonprofit corporation that is a party to a merger or membership exchange:

(1) The plan of merger or membership exchange must be adopted by the board of
directors;

(2) Except as provided in subdivision (8), section 152 of this Act, or the articles of
incorporation or bylaws, after adopting the plan of merger or membership exchange
the board of directors must submit the plan to the members entitled to vote on the
plan for their approval. The board of directors must also transmit to the membersa
recommendation that the members approve the plan, unless the board of directors
makes a determination that because of conflicts of interest or other special
circumstances it should not make such a recommendation, in which case the board
of directors must transmit to the members the basis for that determination;

(3 The board of directors may condition its submission of the plan of merger or
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membership exchange to the members on any basis,

If the plan of merger or membership exchange is required to be approved by the
members, and if the approval is to be given at a meeting, the nonprofit corporation
must give notice to each member entitled to vote on the merger or membership
exchange of the meeting of members at which the plan is to be submitted for
approval. The notice must state that the purpose, or one of the purposes, of the
meeting is to consider the plan and must contain or be accompanied by a copy or
summary of the plan. If the corporation isto be merged into an existing corporation
or eligible entity, the notice shall also include or be accompanied by a copy or
summary of the articles of incorporation and bylaws or organic records of that
corporation or eligible entity. If the corporation isto be merged into acorporation or
eligible entity that isto be created pursuant to the merger, the notice shall include or
be accompanied by a copy or asummary of the articles of incorporation and bylaws
or organic records of the new corporation or eligible entity;

Unless the articles of incorporation or bylaws, or the board of directors acting
pursuant to subdivision (3), requiresagreater vote or agreater number of votesto be
present, the approval of the plan of merger or membership exchange by the members
requires the approval of the members at a meeting at which aquorum exists, and, if
any class of membershipsisentitled to vote as a separate group on the plan of merger
or membership exchange, the approval of each such separate voting group at a
meeting at which a quorum of the voting group exists;

Separate voting by voting groups is required:

(i)  Onaplan of merger, by each class of memberships that:

(A) Areto be converted into memberships, eligibleinterests, securities, or
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obligations; rightsto acquirememberships, eligibleinterests, securities,
or obligations; cash; other property or other consideration; or any
combination of the foregoing; or

(B) Wouldbeentitled to vote as a separate group on aprovisioninthe plan
that, if contained in aproposed amendment to articles of incorporation,
would require action by separate voting groups pursuant to section 137
of thisAct;
(@if)  Onaplan of membership exchange, by each class of memberships included
in the exchange, with each class constituting a separate voting group; and
(iii)  On aplan of merger or membership exchange, if the voting group is entitled
under the articles of incorporation to vote as avoting group to approve aplan
of merger or membership exchange;
If as a result of a merger or membership exchange one or more members of a
domestic nonprofit corporation would becomesubject to owner liability for the debts,
obligations, or liabilities of any other person or entity, approval of the plan of merger
or membership exchange requiresthe signature, by each such member, of a separate
record consenting to become subject to such owner liability;
If a domestic nonprofit corporation that is a party to a merger does not have any
members entitled to vote thereon, a plan of merger shall be deemed adopted by the
corporation when it is adopted by the board of directors pursuant to subdivision (1);
In addition to the adoption and approval of the plan of merger by the board of
directors and members as required by this section, the plan of merger must also be
approved in the form of arecord by any person or group of persons whose approval

isrequired pursuant to section 147 of this Act to amend the articles of incorporation
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or bylaws.

Section 152. That the code be amended by adding a NEW SECTION to read:

(a) A domestic or foreign entity that holdsamembershipinadomestic nonprofit corporation
that carries at least eighty percent of the voting power of each class of membership of the
controlled corporation that has voting power may merge the controlled corporation into itself
or into another such controlled corporation, or merge itself into the controlled corporation,
without the approval of the board of directors, designated body, or members of the controlled
corporation, unless the articles of incorporation or bylaws of any of the corporations or the
organic records of a controlling unincorporated entity otherwise provide.

(b) If pursuant to paragraph (a) approval of a merger by the members of a controlled
corporation is not required, the controlling entity shall, within ten days after the effective date
of the merger, notify each of the members of the controlled corporation that the merger has
become effective.

(c) Except as provided in paragraphs (a) and (b), amerger between acontrolling entity and
acontrolled corporation is governed by the provisions of sections 148 to 155, inclusive, of this
Act, applicable to mergers generadly.

(d) A merger pursuant to this section must al so be approved in arecord by adesignated body
whose approval isrequired to amend the articles of incorporation of the controlled corporation.

Section 153. That the code be amended by adding a NEW SECTION to read:

(a) After aplan of merger or membership exchange is adopted and approved asrequired by
thisAct, articles of merger or membership exchange shall be signed on behalf of each party to
the merger or membership exchange by any officer or other duly authorized representative. The
articles shall set forth:

(1) Thenames of the partiesto the merger or membership exchange;
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(2) Ifthearticlesof incorporation of thesurvivor of amerger or an exchanging nonprofit
corporation are amended, or if anew corporation is created as a result of a merger,
the amendments to the articles of incorporation of the survivor or exchanging
corporation or the articles of incorporation of the new corporation;

(3 If theplan of merger or membership exchange required approval by the members of
a domestic nonprofit corporation that was a party to the merger or membership
exchange, astatement that the plan was duly approved by the membersand, if voting
by any separate voting group was required, by each such separate voting group, inthe
manner required by this Act and the articles of incorporation or bylaws;

(4) If the plan of merger or membership exchange did not require approva by the
members of a domestic nonprofit corporation that was a party to the merger or
membership exchange, a statement to that effect; and

(5) Asto each foreign nonprofit corporation or eligible entity that was a party to the
merger or membership exchange, a statement that the participation of the foreign
corporation or eligible entity was duly authorized as required by the organic law of
the corporation or eligible entity.

(b) Articles of merger or membership exchange must be delivered to the Office of the
Secretary of Statefor filing by the survivor of themerger or theacquiring corporation or eligible
entity in a membership exchange and shall take effect at the effective time provided pursuant
to section 4 of thisAct. Articlesof merger or membership exchangefiled under this section may
be combined with any filing required under the organic law of any domestic eligible entity
involved in the transaction if the combined filing satisfiesthe requirements of both this section
and the other organic law.

Section 154. That the code be amended by adding a NEW SECTION to read:
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(a) Subject to sections 148(b), (c), and (d) of this Act, when a merger becomes effective:

(1)

)

©)

(4)

©)

(6)

(7)

(8)

The domestic or foreign nonprofit corporation or eligible entity that is designated in
the plan of merger asthe survivor continues or comesinto existence, asthe case may
be;

The separate existence of every domestic or foreign nonprofit corporation or eligible
entity that is merged into the survivor ceases,

All property owned by, and every contract and other right possessed by, each
domestic or foreign nonprofit corporation or eligible entity that merges into the
survivor isvested in the survivor without reversion or impairment;

All liabilities of each domestic or foreign nonprofit corporation or eligible entity that
ismerged into the survivor are vested in the survivor;

The name of the survivor may, but need not be, substituted in any pending
proceeding for the name of any party to the merger whose separate existence ceased
in the merger;

The articles of incorporation and bylaws or organic records of the survivor are
amended to the extent provided in the plan of merger;

The articles of incorporation and bylaws or organic records of a survivor that is
created by the merger become effective; and

The memberships of each corporation that is a party to the merger, and the eligible
interestsin an eligible entity that isaparty to amerger, that are to be converted under
the plan of merger into memberships, eligible interests, securities, or obligations,
rights to acquire memberships, eligible interests, securities, or obligations; cash;
other property or other consideration; or any combination of the foregoing; are

converted.
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(b) Subject to sections 148(b), (c), and (d) of this Act, when a membership exchange

becomes effective:

(1)

)

The memberships or eligible interests in the exchanging entity that are to be
exchanged under the plan of membership exchange into memberships, €eligible
interests, securities, or obligations; rightsto acquire memberships, eligibleinterests,
securities, or obligations, cash; other property or other consideration; or any
combination of the foregoing; are exchanged; and

The articles of incorporation and bylaws or organic records of the exchanging entity

are amended to the extent provided in the plan of membership exchange.

(c) A person who is subject to owner liability for some or all of the debts, obligations, or

liabilities of any entity asaresult of amerger or membership exchange has owner liability only

to the extent provided in the organic law of the entity and only for those debts, obligations, and

liabilities that arise after the effective time of the articles of merger or membership exchange.

(d) The effect of amerger or membership exchange on the owner liability of a person who

had owner liability for someor al of the debts, obligations, or liabilities of aparty to themerger

or membership exchange is as follows:

(1)

)

The merger or membership exchange does not discharge any owner liability under
the organic law of the entity in which the person was a member, shareholder, or
interest holder to the extent any such owner liability arose before the effective time
of the articles of merger or membership exchange;

The person does not have owner liability under the organic law of theentity in which
the person was a member, shareholder, or interest holder prior to the merger or
membership exchange for any debt, obligation, or liability that arises after the

effective time of the articles of merger or membership exchange;
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(3 The provisions of the organic law of any entity for which the person had owner
liability before the merger or membership exchange continue to apply to the
collection or discharge of any owner liability preserved by subdivision (1), asif the
merger or membership exchange had not occurred;

(4)  The person has whatever rights of contribution from other persons are provided by
the organic law of the entity for which the person had owner liability with respect to
any owner liability preserved by subdivision (1), as if the merger or membership
exchange had not occurred.

(e) A devise, bequest, gift, grant or promise contained in awill or other instrument, in trust
or otherwise, made before or after amerger, to or for any of the partiesto the merger, shall inure
to the survivor, subject to the express terms of the will or other instrument.

Section 155. That the code be amended by adding a NEW SECTION to read:

(a) Unlessotherwise provided in aplan of merger or membership exchange or inthe organic
law of aforeign nonprofit corporation or adomestic or foreign eligible entity that is a party to
amerger or amembership exchange, after the plan has been adopted and approved asrequired
pursuant to sections 148 to 155, inclusive, of this Act, and at any time before the merger or
membership exchange becomes effective, it may be abandoned by a domestic nonprofit
corporation that is a party thereto without action by its members, in accordance with any
procedures set forth in the plan of merger or membership exchangeor, if no such proceduresare
set forth in the plan, in the manner determined by the board of directors, subject to any
contractual rights of other partiesto the merger or membership exchange.

(b) If amerger or membership exchangeisabandoned pursuant to paragraph (a) after articles
of merger or membership exchange have been filed with the Office of the Secretary of State but

before the merger or membership exchange becomes effective, a statement that the merger or
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membership exchange has been abandoned in accordance with this section, executed on behal f
of a party to the merger or membership exchange by an officer or other duly authorized
representative, shall be delivered to the Office of the Secretary of State for filing prior to the
effective date of the merger or membership exchange. Upon filing, the statement shall take
effect and themerger or membership exchange shall be deemed abandoned and may not become
effective.

Section 156. That the code be amended by adding a NEW SECTION to read:

(a) Approval of the members of anonprofit corporation is not required, unlessthe articles

of incorporation or bylaws otherwise provide:

(1) Tosel,lease, exchange, or otherwisedisposeof any or all of the corporation’'s assets:
(i)  Intheusua and regular course of its activities; or
(i)  If the corporation and its consolidated subsidiaries retain an activity that

represented or was supported by at least thirty-three percent of total assets at
the end of the most recently completed fiscal year;

(20 To mortgage, pledge, dedicate to the repayment of indebtedness, whether with or
without recourse, or otherwise encumber any or all of the corporation's assets,
whether or not in the usual and regular course of its business activities; or

(3 Totransfer any or al of the corporation's assetsto one or more corporations or other
entities al of the memberships or interests of which are owned by the corporation.

(b) See section 158 of this Act, restrictions on dispositions of assets.

Section 157. That the code be amended by adding a NEW SECTION to read:

() Except as provided in the articles of incorporation or bylaws, asale, lease, exchange, or

other disposition of assets, other than adisposition described in section 156 of thisAct, requires

approval of the corporation's members.
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(b) A disposition that requires approval of the members under paragraph (a) must be
initiated by aresolution by the board of directors authorizing the disposition. After adoption of
the resolution, the board of directors must submit the proposed disposition to the members for
their approval. Theboard of directors must a so transmit to the membersarecommendation that
the members approve the proposed disposition, unless the board of directors makes a
determination that because of conflicts of interest or other special circumstancesit should not
make such a recommendation, in which case the board of directors must transmit to the
members the basis for that determination.

(c) The board of directors may condition its submission of a disposition to the members
under paragraph (b) on any basis.

(d) If adisposition is required to be approved by the members under paragraph (a), and if
the approval is to be given at a meeting, the nonprofit corporation must give notice to each
member, whether or not entitled to vote, of the meeting of members at which the disposition is
to be submitted for approval. The notice must state that the purpose, or one of the purposes, of
the meeting is to consider the disposition and must contain a description of the disposition,
including the terms and conditions thereof and the consideration to be received by the
corporation.

(e) Unlessthe articles of incorporation or bylaws, or the board of directors acting pursuant
to paragraph (c), requiresagreater vote, or agreater number of votesto be present, the approval
of adisposition by the members requires the approval of the members at a meeting at which a
guorum exists, and, if any class of members is entitled to vote as a separate group on the
disposition, the approval of each such separate voting group at ameeting at which aquorum of
the voting group exists.

(f) After adisposition has been approved by the members under paragraph (e), and at any
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time before the disposition has been consummated, it may be abandoned by the nonprofit
corporation without action by the members, subject to any contractual rights of other partiesto
the disposition.

(g) A disposition of assets in the course of dissolution pursuant to sections 168 to 185,
inclusive, of this Act, is not governed by this section.

(h) The assets of adirect or indirect consolidated subsidiary are deemed the assets of the
parent nonprofit corporation for the purposes of this section.

(i) In addition to the approval of a disposition of assets by the board of directors and
members as required by this section, the disposition must also be approved in the form of a
record by any person or group of personswhose approval isrequired pursuant to section 147 of
this Act to amend the articles of incorporation or bylaws.

() See section 158 of this Act, restrictions on dispositions of assets.

Section 158. That the code be amended by adding a NEW SECTION to read:

(a) Property held in trust or otherwise dedicated to a charitable purpose expressed or
intended by the original donor may not be diverted from its purpose by atransaction described
in section 156 or 157 of this Act unless the nonprofit corporation obtains an appropriate order
from the court pursuant to the law of this state on cy pres or otherwise dealing with the
nondiversion of charitable assets. The attorney general shall be provided with notice of any
action concerning the same.

(b) A person who isamember or otherwise affiliated with acharitable corporation may not
receiveadirect or indirect financial benefit in connection with adisposition of assetsunlessthe
person isacharitabl e corporation or an unincorporated entity that hasacharitable purpose. This
paragraph does not apply to the receipt of reasonable compensation for services rendered.

Section 159. That the code be amended by adding a NEW SECTION to read:
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For the purposes of sections 159 to 167, inclusive, of this Act, derivative proceeding, isa
civil suit in the right of a domestic nonprofit corporation or, to the extent provided in section
166 of thisAct, in the right of aforeign nonprofit corporation.

Section 160. That the code be amended by adding a NEW SECTION to read:

(a) A derivative proceeding may be brought by:

(1) A member or members having five percent or more of the voting power, or by fifty

members, whichever isless; or

(2)  Anydirector or member of a designated body.

(b) The plaintiff in a derivative proceeding must be a member, director, or member of a
designated body at the time of bringing the proceeding. A plaintiff who isamember must aso
have been amember at the time of any action complained of in the derivative proceeding.

Section 161. That the code be amended by adding a NEW SECTION to read:

No person may commence a derivative proceeding until:

(1) A demandintheform of arecord has been delivered to the nonprofit corporation to

take suitable action; and

(2)  Ninety dayshaveexpired fromthedatethe demand is effective unlessthe person was

notified earlier that the demand is rejected by the corporation or unless irreparable
injury to the corporation would result by waiting for the expiration of the ninety-day
period.

Section 162. That the code be amended by adding a NEW SECTION to read:

(a) If the nonprofit corporation commences an inquiry into the alegations made in the
demand or complaint, the court may stay any derivative proceeding for such period asthe court
deems appropriate.

(b) See section 166 of this Act, applicability to foreign corporations.
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Section 163. That the code be amended by adding a NEW SECTION to read:

(@) A derivative proceeding may be dismissed by the court on motion by the nonprofit
corporation if one of the groups specified in paragraph (b) or (e) of this section determining in
good faith after conducting a reasonable inquiry upon which its conclusions are based that the
maintenance of the derivative proceeding is not in the best interests of the corporation.

(b) Unlessapanel isappointed pursuant to paragraph (e), the determination in paragraph (a)
shall be made by:

(1) A maority vote of independent directors present at a meeting of the board of

directorsif the independent directors constitute a quorum; or

(20 A magority vote of a committee consisting of two or more independent directors

appointed by majority vote of independent directors present at ameeting of the board
of directors, whether or not such independent directors constituted a quorum.

(c) If aderivative proceeding is commenced after a determination has been made regjecting
ademand by a member, the complaint must allege with particularity facts establishing either:

(1) That amajority of the board of directors did not consist of independent directors at

the time the determination is made; or

(2)  That the requirements of paragraph (a) have not been met.

(d) If amagjority of the board of directors does not consist of independent directors at the
time the determination is made, the nonprofit corporation has the burden of proving that the
requirements of paragraph (a) have been met. If amajority of the board of directors consists of
independent directors at the time the determination is made, the plaintiff has the burden of
proving that the requirements of paragraph (a) have not been met.

(e) The court may appoint a panel of one or more independent persons upon motion by the

nonprofit corporation to make a determination whether the maintenance of the derivative
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proceeding isin the best interests of the corporation. In such case, the plaintiff has the burden
of proving that the requirements of paragraph (@) have not been met.
(f) A person isindependent for purposes of this section if the person does not have:
(1) A materia interest in the outcome of the proceeding; or
(20 A materid relationship with a person who has such an interest.
(9) None of the following shall by itself cause a director to be considered not independent
for purposes of this section:
() The nomination, election, or appointment of the director by persons who are
defendants in the derivative proceeding or against whom action is demanded,;
(20 Thenaming of the director asadefendant in the derivative proceeding or asaperson
against whom action is demanded; or
(3) Theapproval by thedirector of the act being challenged in the derivative proceeding
or demand if the act resulted in no personal benefit to the director.
Section 164. That the code be amended by adding a NEW SECTION to read:
(a) A derivative proceeding may not be discontinued or settled without the court’ sapproval.
If the court determinesthat aproposed discontinuance or settlement will substantially affect the
interests of the members or a class of members of the nonprofit corporation, the court shall
direct that notice be given to the members affected.
(b) See section 166 of this Act, applicability to foreign corporations.
Section 165. That the code be amended by adding a NEW SECTION to read:
(a) In any derivative proceeding brought pursuant to subdivision 160(a)(1) of this Act, the
nonprofit corporation is entitled at any stage of the proceeding to seek an order requiring the
plaintiffsto give security for reasonabl e expenses, including attorney's fees and expenses, that

may be incurred by the corporation in connection with the proceeding, to which security the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-139 - HB 1068

corporation may have recourse in such amount asthe court determines upon termination of the

proceeding. The amount of security may beincreased or decreased in the discretion of the court

upon ashowing that the security provided has or may become inadequate or excessive. Security

may be denied or limited in the discretion of the court upon a preliminary showing, by

application and upon such types of proof as may be required by the court, establishing prima

facie that the requirement of full or partial security would impose undue hardship on plaintiffs

and serious injustice would result.

(b) On termination of the derivative proceeding the court may:

(1)

)

®3)

Order the nonprofit corporation to pay the plaintiff's reasonabl e expenses, including
attorney'sfees, incurred in the proceeding if it finds that the proceeding has resulted
in asubstantial benefit to the corporation;

Order the plaintiff to pay any defendant's reasonable expenses, including attorney's
fees, incurred in defending the proceeding if it finds that the proceeding was
commenced or maintained without reasonable cause or for an improper purpose; or
Order a party to pay an opposing party's reasonable expenses, including attorney's
fees, incurred because of the filing of a pleading, motion, or other paper, if it finds
that the pleading, motion, or other paper was not well grounded in fact, after
reasonable inquiry, or warranted by existing law or a good faith argument for the
extension, modification, or reversal of existing law and was interposed for an
improper purpose, such asto harass or cause unnecessary delay or needlessincrease

in the cost of litigation.

(c) See section 166 of this Act, applicability to foreign corporations.

Section 166. That the code be amended by adding a NEW SECTION to read:

In any derivative proceeding in the right of a foreign nonprofit corporation, the matters
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covered by section 159 to 167 inclusive, of this Act shall be governed by the laws of the
jurisdiction of incorporation of the foreign corporation except for sections 162, 164, and 165
of thisAct.

Section 167. That the code be amended by adding a NEW SECTION to read:

Theplaintiff in aderivative proceeding must notify the attorney general withinten daysafter
commencing the proceeding if it involves a charitable corporation.

Section 168. That the code be amended by adding a NEW SECTION to read:

A majority of the incorporators or directors of a nonprofit corporation that has not
commenced activity, or of amembership corporation that has not admitted any members, may
dissolve the corporation by delivering to the Office of the Secretary of State for filing articles
of dissolution that set forth:

() Thename of the corporation;

(2) Thedate of itsincorporation;

(3) Either:

(i)  That the corporation has not commenced activity; or
(i)  That the corporation is a membership corporation and has not admitted any
members,

(4)  That no debt of the corporation remains unpaid,

(5) That, except as provided in the articles of incorporation or bylaws, the net assets of
the corporation remaining after winding up have been distributed to the members, if
members were admitted; and

(6) That amagjority of the incorporators or directors authorized the dissolution.

Section 169. That the code be amended by adding a NEW SECTION to read:

(@) The board of directors of a membership corporation may propose dissolution for



(o]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

- 141 - HB 1068

submission to the members.

(b) For aproposal to dissolve to be adopted:

(1) Theboard of directors must recommend dissol ution to the members, unlesstheboard
of directors determines that because of conflict of interest or other specid
circumstances it should make no recommendation and communicates the basis for
its determination to the members; and

(2) The members entitled to vote must approve the proposal to dissolve as provided in
paragraph (e).

(c) The board of directors may condition its submission of the proposal for dissolution on

any basis.

(d) The nonprofit corporation must give notice to each member entitled to vote of the
proposed meeting of members. The notice must also state:

(1) That the purpose, or one of the purposes, of the meeting isto consider dissolving the

corporation; and

(20 How the assets of the corporation will be distributed after all creditors are paid, or
how the distribution of assets will be determined.

(e) Unlessthearticlesof incorporation, the bylaws, or the board of directorsacting pursuant
to paragraph (c), requires a greater vote or a greater number of members to be present, the
adoption of the proposal to dissolve by the members requires the approval of the members at
a meeting of at least two-thirds of the votes entitled to be cast by members present or
represented by proxy.

(f) If the nonprofit corporation doesnot have any membersentitled to voteonitsdissol ution,
aproposal to dissolve shall be deemed adopted by the corporation when it has been adopted by

amgjority the board of directors.
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(9) A charitable corporation must givetheattorney general noticeintheform of arecord that
it intends to dissolve before the time it delivers articles of dissolution to the Office of the
Secretary of State.

Section 170. That the code be amended by adding a NEW SECTION to read:

At any time after dissolution is authorized, the nonprofit corporation may dissolve by
delivering to the Office of the Secretary of State for filing articles of dissolution setting forth:

(1) Thename of the nonprofit corporation;

(2)  The date dissolution was authorized; and

(3) If dissolutionwasapproved by the members, astatement that the proposal to dissolve

was duly approved by the membersin the manner required by this chapter and by the
articlesof incorporation. A nonprofit corporationisdissol ved upon the effective date
of its articles of dissolution. The term, dissolved nonprofit corporation, means a
nonprofit corporation whose articles of dissolution have become effective and
includes a successor entity to which the remaining assets of the corporation are
transferred subject to itsliabilities for purposes of liquidation.

Section 171. That the code be amended by adding a NEW SECTION to read:

A nonprofit corporation may revoke its dissolution within one hundred twenty days of its
effective date. Revocation of dissolution must be authorized in the same manner as the
dissolution wasauthori zed unl essthat authorization permitted revocation by action of the board
of directors alone, in which event the board of directors may revoke the dissolution. After the
revocation of dissolutionisauthorized, the nonprofit corporation may revokethe dissol ution by
delivering to the Office of the Secretary of State for filing articles of revocation of dissolution,
together with acopy of its articles of dissolution, that set forth:

(1) Thename of the nonprofit corporation;
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The effective date of the dissolution that was revoked,;

The date that the revocation of dissolution was authorized;

If the corporation's board of directors, or incorporators, revoked the dissolution, a
statement to that effect;

If the nonprofit corporation's board of directors revoked a dissolution authorized by
the members, a statement that revocation was permitted by action by the board of
directors alone pursuant to that authorization; and

If member action wasrequired to revoke the dissol ution, theinformation required by
section 170 of thisAct. Revocation of dissolution iseffective upon the effective date
of the articles of revocation of dissolution. When the revocation of dissolution is
effective, it relates back to and takes effect as of the effective date of the dissolution
and the nonprofit corporation resumes carrying on its business asif dissolution had

never occurred.

Section 172. That the code be amended by adding a NEW SECTION to read:

(a) A dissolved nonprofit corporation continuesits corporate existence but may not carry on

any activities except those appropriate to wind up and liquidate its affairs, including:

(1)
)
©)
(4)

()

Collecting its assets,

Disposing of its properties that will not be distributed in kind;

Discharging or making provision for discharging its liabilities;

Distributing itsremaining property asrequired by law anditsarticlesof incorporation
and bylaws; and otherwise as approved when the di ssol ution was approved or among
the members per capita; and

Doing every other act necessary to wind up and liquidate its activities and affairs.

(b) Dissolution of anonprofit corporation does not:
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(1) Transfer title to the corporation's property;

(2)  Subject its directors, members of a designated body, or officers to standards of
conduct different from those prescribed in sections 69 to 111 of this Act;

(3 Changequorumor voting requirementsfor itsboard of directorsor members; change
provisions for selection, resignation, or removal of its directors or officers or both;
or change provisions for amending its bylaws,

(4  Prevent commencement of aproceeding by or against the corporationinitscorporate
name;

(5) Abateor suspend aproceeding pending by or against the corporation on the effective
date of dissolution; or

(6) Terminate the authority of the registered agent of the corporation.

(c) Property held in trust or otherwise dedicated to a charitable purpose expressed or
intended by the original donor may not be diverted from its purpose by the dissolution of a
nonprofit corporation unlessand until the corporation obtains an order of circuit court pursuant
to the laws of this state on cy pres or otherwise dealing with the nondiversion of charitable
assets. The attorney general shall be provided with notice of any action concerning the same.

(d) A person who isamember or otherwise affiliated with a charitable corporation may not
receiveadirect or indirect financial benefit in connection with the dissol ution of the corporation
unless the person is a charitable corporation or an unincorporated entity that has a charitable
purpose. This subsection does not apply to the receipt of reasonable compensation for services
rendered.

Section 173. That the code be amended by adding a NEW SECTION to read:

(@) A dissolved nonprofit corporation may dispose of the known claims against it by

delivering notice to its known claimants of the dissolution at any time after its effective date.
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(b) The notice must be in the form of arecord and:

(1) Describeinformation that must beincluded in aclaim;

(2) Provide amailing address where a claim may be sent;

(3) Statethe deadline, which may not be fewer than one hundred twenty days from the
effective date of the notice, by which the dissolved nonprofit corporation must
receive the claim; and

(4)  Statethat the claim will be barred if not received by the deadline.

(c) A clam against the dissolved nonprofit corporation is barred:

() If aclamant whoisgiven notice pursuant to paragraph (b) doesnot deliver theclaim
to the dissolved corporation by the deadline; or

(2) If a clamant whose claim is reected by the dissolved corporation does not
commence a proceeding to enforce the claim within 90 days from the effective date
of the regjection notice.

(d) For purposes of this section, claim, does not include a contingent liability or a claim

based on an event occurring after the effective date of dissolution.

Section 174. That the code be amended by adding a NEW SECTION to read:

(a) A dissolved nonprofit corporation may publish notice of its dissolution and request that
persons with claims against the dissolved corporation present them in accordance with the
notice.

(b) The notice must:

(1) Bepublished onetimein anewspaper of general circulation in the county where the

principa office of the dissolved nonprofit corporation, or, if none in this state, its
registered office, is or was last |ocated,;

(2) Describe the information that must be included in a claim and provide a mailing
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address where the claim must be sent; and
Statethat aclaim against the dissol ved corporation will bebarred unlessaproceeding
to enforce the claim is commenced within three years after the publication of the

notice.

(c) If the dissolved nonprofit corporation publishes anewspaper notice in accordance with

paragraph (b), the claim of each of the following claimants is barred unless the claimant

commences a proceeding to enforce the claim against the dissolved corporation within three

years after the publication date of the newspaper notice:

(1)
)

©)

A claimant who is given notice pursuant to section 173 of this Act;

A claimant whose claim istimely sent to the dissolved corporation but not acted on;
or

A claimant whose claim is contingent or based on an event occurring after the

effective date of dissolution.

(d) A clam that is not barred by section 173(b) or section 174(c) of this Act may be

enforced:

(1)

)

Against the dissolved nonprofit corporation, to the extent of its undistributed assets;
or

Except as provided in section 175(d) of this Act, if the assets are distributed in
liquidation, against any person, other than a creditor of the dissolved corporation, to
whom the corporation distributed itsproperty to the extent of thedistributee'sprorata
share of the claim or the corporate assets distributed to the distribute in liquidation,
whichever is less, but a distributee's total liability for all claims under this section

may not exceed the total amount of assets distributed to the distributee.

Section 175. That the code be amended by adding a NEW SECTION to read:
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(a) A dissolved nonprofit corporation that publishes anotice pursuant to section 174 of this
Act may filean application with thecircuit court of the county wherethe dissolved corporation's
principal office, or, if nonein this state, its registered office, is located for a determination of
the amount and form of security to be provided for payment of claims that are contingent or
have not been made known to the dissolved corporation or that are based on an event occurring
after the effective date of dissolution but that, based on the facts known to the dissolved
corporation, are reasonably estimated to arise after the effective date of dissolution. Provision
need not be made for any claim that is or is reasonably anticipated to be barred pursuant to
section 174(c) of thisAct.

(b) Withinten daysafter thefiling of the application, notice of the proceeding must begiven
by the dissolved nonprofit corporation to each claimant holding a contingent claim whose
contingent claim is shown on the records of the dissolved corporation.

(c) The court may appoint aguardian ad litem to represent all claimantswhoseidentitiesare
unknown in any proceeding brought pursuant to this section. The reasonabl e fees and expenses
of the guardian, including all reasonable expert witness fees, must be paid by the dissolved
nonprofit corporation.

(d) Provision by the dissol ved nonprofit corporation for security in theamount and theform
ordered by the court pursuant to section 175(a) of this Act satisfies the dissolved corporation’s
obligations with respect to claims that are contingent, have not been made known to the
dissolved corporation or are based on an event occurring after the effective date of dissolution,
and such claims may not be enforced against a person who received assets in liquidation.

Section 176. That the code be amended by adding a NEW SECTION to read:

(a) Directorsshall causethedissol ved nonprofit corporationto discharge or makereasonable

provision for the payment of claimsand make distributions of assets after payment or provision
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for claims.

(b) Directors of adissolved nonprofit corporation that has disposed of claims pursuant to
sections 173, 174, or 175 of thisAct are not liable for breach of section 176(a) of this Act with
respect to claims against the dissolved corporation that are barred or satisfied pursuant to
sections 173, 174, or 175 of this Act.

Section 177. That the code be amended by adding a NEW SECTION to read:

The Office of the Secretary of State may commence a proceeding pursuant to section 178
of this Act to administratively dissolve a nonprofit corporation if:

(1) Thenonprofit corporation does not pay within sixty days after they are due any filing

feesor penaltiesimposed by sections 168 to 185, inclusive, of thisAct, or other law;

(2)  The nonprofit corporation does not deliver its annual report to the Office of the
Secretary of State within sixty days after it is due;

(3 Thenonprofit corporation iswithout aregistered agent in this state for sixty days or
more;

(4)  Thenonprofit corporation does not notify the Office of the Secretary of State within
sixty days that its registered agent has been changed or that its registered agent has
resigned; or

(5) Thenonprofit corporation's period of duration stated in its articles of incorporation
expires.

Section 178. That the code be amended by adding a NEW SECTION to read:

If the Office of the Secretary of State determines that one or more grounds exist pursuant

to section 177 of this Act for dissolving a nonprofit corporation, the Office of the Secretary of
State shall serve the nonprofit corporation with written notice of that determination. If the

nonprofit corporation does not correct each ground for dissolution or demonstrate to the
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reasonabl e satisfaction of the Office of the Secretary of State that each ground determined by
the Office of the Secretary of State does not exist within sixty days after service of the notice
is perfected, the Office of the Secretary of State shall administratively dissolve the corporation
by signing a certificate of dissolution that recites the ground or grounds for dissolution and its
effective date. The Office of the Secretary of State shall file the original of the certificate and
serve a copy on the corporation. A nonprofit corporation administratively dissolved continues
its corporate existence but may not carry on any business except that necessary to wind up and
liquidate its business and affairs pursuant to section 172 of this Act and notify claimants
pursuant to sections 173 and 174 of this Act. The administrative dissolution of a nonprofit
corporation does not terminate the authority of its registered agent.

Section 179. That the code be amended by adding a NEW SECTION to read:

A nonprofit corporation administratively dissolved pursuant to section 178 of this Act may
apply to the Office of the Secretary of State for reinstatement any time after the effective date
of dissolution. The application must:

(1) Recite the name of the corporation and the effective date of its administrative

dissolution,

(2) State that the ground or grounds for dissolution either did not exist or have been

eliminated,

(3) Statethat the nonprofit corporation's name satisfies the requirements of section 30

of thisAct; and

(4)  Contain acertificate from the Department of Revenue in this state reciting that all

taxes and fees administered and collected by the department which are owed by the
nonprofit corporation have been paid. If the Office of the Secretary of State

determinesthat the application contains the information required by this section and
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that the information is correct, the Office of the Secretary of State shall cancel the
certificate of dissolution and prepare a certificate of reinstatement that recites that
determination and the effective date of reinstatement, file the origina of the
certificate, and serve a copy on the corporation. When the reinstatement is effective,
it relates back to and takes effect as of the effective date of the administrative
dissolution and the nonprofit corporation resumes carrying on its business as if the
administrative dissolution had never occurred.

Section 180. That the code be amended by adding a NEW SECTION to read:

If the Office of the Secretary of State denies a nonprofit corporation's application for
reinstatement following administrative dissolution, the Office of the Secretary of State shall
serve the nonprofit corporation with a written notice that explains the reason or reasons for
denial.

The nonprofit corporation may appeal the denial of reinstatement to the circuit court within
thirty days after service of the notice of denial is perfected. The nonprofit corporation appeals
by petitioning the court to set aside the dissolution and attaching to the petition copies of the
Office of the Secretary of State's certificate of dissolution, the nonprofit corporation's
application for reinstatement, and the Office of the Secretary of State's notice of denial.

The court may summarily order the Office of the Secretary of Stateto reinstate the dissolved
nonprofit corporation or may take other action the court considers appropriate. The court'sfinal
decision may be appealed asin other civil proceedings.

Section 181. That the code be amended by adding a NEW SECTION to read:

The circuit court may dissolve a nonprofit corporation:

(1) Inaproceeding by the attorney general, if it is established that:

(i)  The corporation obtained its articles of incorporation through fraud; or
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(i)  Thecorporation has exceeded or abused, and is continuing to exceed or abuse
the authority conferred upon it by law;

Except asprovided inthearticlesof incorporation or bylaws, in aproceeding by fifty

members or members holding at least five percent of the voting power, whichever is

less, or by adirector or member of adesignated body, if it is established that:

(i)  Thedirectors or adesignated body are deadlocked in the management of the
corporate affairs, the members, if any, are unable to break the deadlock, and
irreparable injury to the corporation or its mission is threatened or being
suffered because of the deadl ock;

(i)  Thedirectorsor those in control of the corporation have acted, are acting, or
will act in amanner that isillegal, oppressive, or fraudulent;

(iii) Themembersaredeadl ockedinvoting power and havefailed, for aperiod that
includes at |east two consecutive annual meeting dates, to elect successors to
directors whose terms have, or otherwise would have, expired;

(iv) The corporate assets are being misapplied or wasted; or

(v)  The corporation has insufficient assets to continue its activities and it is no
longer able to assemble a quorum of directors or members;

In a proceeding by a creditor, if it is established that:

(i)  The creditor's claim has been reduced to judgment, the execution on the
judgment returned unsatisfied, and the corporation is insolvent; or

(i)  The corporation has admitted in a record that the creditor's claim is due and
owing and the corporation is insolvent; or

In aproceeding by the corporation to have its voluntary dissolution continued under

court supervision.
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Section 182. That the code be amended by adding a NEW SECTION to read:

(a) Venue for a proceeding by the attorney general to dissolve anonprofit corporation lies
in the county in which the registered office of the corporation is situated, or in the circuit court
for Hughes County. Venue for a proceeding brought by any other party named in section 181
of thisAct liesin the county where a corporation’ s principal office, or, if nonein this state, its
registered office, is or was last |ocated.

(b) It is not necessary to make directors or members parties to a proceeding to dissolve a
nonprofit corporation unless relief is sought against them individually.

(c) A court in a proceeding brought to dissolve a nonprofit corporation may issue
injunctions, appoint areceiver or custodian pendente lite with all powers and duties the court
directs, take other action required to preserve the corporate assets wherever located, and carry
on the activities of the corporation until afull hearing can be held.

Section 183. That the code be amended by adding a NEW SECTION to read:

(a) A court inajudicial proceeding brought to dissolve anonprofit corporation may appoint
oneor morereceiverstowind up and liquidate, or one or more custodiansto manage, the affairs
of the corporation. The court shall hold a hearing, after giving notice to al parties to the
proceeding and any interested persons designated by the court, before appointing areceiver or
custodian. The court appointing a receiver or custodian has exclusive jurisdiction over the
corporation and all of its property wherever located.

(b) The court may require the receiver or custodian to post bond, with or without sureties,
in an amount the court directs.

(c) The court shall describe the powers and duties of the receiver or custodian in its
appointing order, which may be amended from time to time. Among other powers:

(1) Thereceiver:
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(i) May dispose of all or any part of the assets of the nonprofit corporation
wherever located, at a public or private sale, if authorized by the court; and

(i)  May sueand defend in the receiver's own name asreceiver of the corporation
in al courts of this state;

(2) Thecustodian may exerciseall of the powers of the corporation, through or in place
of itsboard of directors and any designated body, to the extent necessary to manage
the affairs of the corporation consistent with its mission and in the best interests of
its members, if any, and creditors.

(d) During areceivership, the court may redesignate the receiver a custodian, and during a
custodianship may redesignate the custodian a receiver, if doing so is consistent with the
mission of the nonprofit corporation and in the best interests of the corporation, its members,
and creditors.

(e) The court from time to time during the receivership or custodianship may order
compensation paid and expense disbursements or reimbursements made to the receiver or
custodian and counsel from the assets of the nonprofit corporation or proceeds from the sale of
the assets.

(f) This section does not apply to a nonprofit corporation that is a religious organization.

Section 184. That the code be amended by adding a NEW SECTION to read:

(a) If after a hearing the court determines that one or more grounds for judicial dissolution
described in section 180 of this Act exist, it may enter a decree dissolving the nonprofit
corporation and specifying the effective date of the dissolution, and the clerk of the court shall
deliver acertified copy of the decree to the Office of the Secretary of State, who shall fileit.

(b) After entering the decree of dissolution, the court shall direct the winding-up and

liquidation of the nonprofit corporation's affairsin accordance with section 172 of this Act and
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the notification of claimants in accordance with sections 173 and 174 of this Act.

Section 185. That the code be amended by adding a NEW SECTION to read:

Assetsof adissolved nonprofit corporation that should betransferred to acreditor, claimant,
or member of the corporation who cannot be found or who is not competent to receive them
shall be reduced to cash and deposited with the state treasurer or other appropriate state official
for safekeeping. When the creditor, claimant, or member furnishes satisfactory proof of
entitlement to the amount deposited, the state treasurer or other appropriate state official shall
pay the amount held.

Section 186. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation may not conduct activities in this state until it obtains
acertificate of authority from the Office of the Secretary of State.

(b) Thefollowing activities, among others, do not constitute conducting activitieswithinthe
meaning of paragraph (a):

(1) Maintaining, defending, or settling any proceeding;

(2) Holding meetingsof theboard of directors, adesignated body, members, or delegates

or carrying on other activities concerning internal corporate affairs;

(3 Maintaining bank accounts,

(4) Maintaining offices or agencies for the transfer, exchange, and registration of
memberships or securities or maintaining trustees or depositaries with respect to
those memberships or securities;

(5) Sdling through independent contractors;

(6) Salicitingor obtaining orders, whether by mail, electronically, or through employees
or agents or otherwise, if the orders require acceptance outside this state before they

become contracts;
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(7)  Creating or acquiring indebtedness, mortgages, and security interests in real or

personal property;

(8  Securingor collecting debts or enforcing mortgagesand security interestsin property

securing the debts;

(9  Owning, without more, real or personal property;

(10) Conducting anisolated transaction that iscompleted within thirty daysand that isnot

onein the course of repeated transactions of alike nature;

(11) Soliciting or accepting contributions;

(12) Conducting activitiesin interstate commerce.

(c) Thelist of activitiesin paragraph (b) is not exhaustive.

Section 187. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation conducting activities in this state without a certificate
of authority may not maintain aproceeding in any court in this state until it obtainsacertificate
of authority.

(b) The successor to aforeign nonprofit corporation that conducted activitiesin this state
without a certificate of authority and the assignee of a cause of action arising out of those
activities may not maintain a proceeding based on that cause of action in any court in this state
until the foreign corporation or its successor obtains a certificate of authority.

(c) A court may stay a proceeding commenced by a foreign nonprofit corporation, its
successor, or assignee until it determines whether the foreign corporation or its successor
requires a certificate of authority. If it so determines, the court may further stay the proceeding
until the foreign corporation or its successor obtains the certificate.

(d) Notwithstanding paragraphs (a) and (b), the failure of aforeign corporation to obtain a

certificate of authority does not impair the validity of its corporate acts or prevent it from
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defending any proceeding in this state.

Section 188. That the code be amended by adding a NEW SECTION to read:

A foreign nonprofit corporation may apply for acertificate of authority to conduct activities

in this state by delivering an application to the Office of the Secretary of State for filing. The

application must set forth:

(1)

)
©)
(4)
©)

(6)

Thename of theforeign corporation or, if itsnameisunavailablefor useinthisstate,
a corporate name that satisfies the requirements of section 191 of this Act;

The name of the state or country under whose law it is incorporated,;

Its date of incorporation and period of duration, if any;

The street address of its principal office; and

The address of itsregistered office in this state and the name of its registered agent
at that office; and

The names and usual business addresses of its current directors and officers.

Section 189. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation authorized to conduct activitiesin this state must obtain

an amended certificate of authority from the Office of the Secretary of Stateif it changes:

(1)
)
©)

Its name;
The period of its duration; or

The state or country of its incorporation.

(b) The requirements of section 188 of this Act for obtaining an original certificate of

authority apply to obtaining an amended certificate pursuant to this section.

Section 190. That the code be amended by adding a NEW SECTION to read:

(a) A certificate of authority authorizes the foreign nonprofit corporation to which it is

issued to conduct activitiesin this state, subject to theright of the state to revoke the certificate
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as provided in this Act.

(b) A foreign nonprofit corporation with avalid certificate of authority has the same but no
greater rights and has the same but no greater privileges as, and except as otherwise provided
by this Act is subject to the same duties, restrictions, penalties, and liabilities now or later
imposed on, a domestic nonprofit corporation of like character.

(c) This Act does not authorize this state to regulate the organization or internal affairs of
aforeign nonprofit corporation authorized to conduct activitiesin this state.

Section 191. That the code be amended by adding a NEW SECTION to read:

(@) If thenameof aforeign nonprofit corporation does not satisfy therequirementsof section
30 of thisAct, theforeign corporation, to obtain or maintain acertificate of authority to conduct
activitiesinthisstate, may use afictitious nameto conduct activitiesin thisstateif itsreal name
is unavailable and it delivers to the Office of the Secretary of State for filing a copy of the
resolution of its board of directors, certified by its secretary, adopting the fictitious name.

(b) Except as authorized by paragraphs (c) and (d), the name, including afictitious name,
of aforeign nonprofit corporation must be distinguishable upon the records of the Office of the
Secretary of State from:

(1) A namethat is not available pursuant to section 30 of this Act; or

(20 A namereserved or registered pursuant to sections 31 and 32 of thisAct or other law

of this state.

(c) A foreign nonprofit corporation may apply to the Office of the Secretary of State for
authorization to use in this state the name of another domestic or qualified foreign nonprofit
corporation, domestic or qualified foreign businesscorporation, or domestic or qualifiedforeign
filing entity that is not distinguishable upon the records of the Office of the Secretary of State

from the name applied for. The Office of the Secretary of State shall authorize use of the name
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applied for if:

(1) Theother corporation or entity consentsto the use and submits an undertaking in the
form of arecord satisfactory to the Office of the Secretary of Stateto changeitsname
to a name that is distinguishable upon the records of the Office of the Secretary of
State from the name of the applying corporation; or

(2) The applicant delivers to the Office of the Secretary of State a certified copy of a
final judgment of a court of competent jurisdiction establishing the applicant's right
to use the name applied for in this state.

(d) A foreign nonprofit corporation may use in this state the name, including the fictitious
name, of another domestic or foreign nonprofit or business corporation or other entity that is
used in this state if the other corporation or entity isincorporated, organized, or authorized to
conduct activities or transact business or conduct activities in this state and the foreign
corporation:

(1) Hasmerged with the other corporation or entity;

(2) Hasbeen formed by reorganization of the other corporation or entity; or

(3 Hasacquired al or substantialy all of the assets, including the name, of the other
corporation or entity.

(e) If aforeign nonprofit corporation authorized to conduct activities in this state changes
its name to one that does not satisfy the requirements of section 30 of this Act, it may not
conduct activities in this state under the changed name until it adopts a name satisfying the
requirements of section 30 of this Act and obtains an amended certificate of authority pursuant
to section 189 of this Act.

Section 192. That the code be amended by adding a NEW SECTION to read:

Each foreign nonprofit corporation authorized to conduct activities in this state must
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continuously maintain in this state:

(1) A registered office that may be the same as any of its places of business; and

(2) A registered agent pursuant to chapter 59-11.

Section 193. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation authorized to conduct activitiesin this state may apply
for acertificate of withdrawal by delivering an application to the Office of the Secretary of State
for filing. The application must set forth:

(1) The name of the foreign corporation and the name of the state or country under

whose law it isincorporated;

(2) Thatitisnot conducting activitiesin this state and that it surrendersits authority to
conduct activitiesin this state;

(3 Thatitrevokestheauthority of itsregistered agent to accept serviceonitsbehalf and
appoints the Office of the Secretary of State asits agent for service of processin any
proceeding based on a cause of action arising during the time it was authorized to
conduct activitiesin this state;

(4 A mailing address to which the Office of the Secretary of State may mail a copy of
any process served on him under subdivision (a)(3) of this section.

(b) After the withdrawal of the foreign nonprofit corporation iseffective, service of process
on the Office of the Secretary of State pursuant to this section with respect to activities of the
foreign corporation in this state prior to withdrawal is service on the foreign corporation. Upon
receipt of process, the Office of the Secretary of State shall mail a copy of the process to the
foreign corporation at the mailing address set forth under subdivision (a)(4) of this section.

Section 194. That the code be amended by adding a NEW SECTION to read:

A foreign nonprofit corporation authorized to conduct activities in this state that converts
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to adomestic business corporation or any form of domesticfiling entity shall be deemed to have
withdrawn on the effective date of the conversion.

Section 195. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation authorized to conduct activitiesinthisstatethat converts
to adomestic or foreign nonfiling entity must apply for acertificate of withdrawal by delivering
an application to the Office of the Secretary of State for filing. The application must set forth:

(1) Thename of the foreign nonprofit corporation and the name of the state or country

under whose law it was incorporated before the conversion;

(2) Thatitsurrendersitsauthority to conduct activitiesin thisstate asaforeign nonprofit

corporation;

(3 Thetypeof unincorporated entity to which it has been converted and the jurisdiction

whose laws govern itsinternal affairs;

(4) If it has been converted to aforeign unincorporated entity:

(i)  That it revokes the authority of its registered agent to accept service on its
behalf and appointsthe Office of the Secretary of State asitsagent for service
of processin any proceeding based on acause of action arising during thetime
it was authorized to conduct activitiesin this state;

(i) A mailing address to which the Office of the Secretary of State may mail a
copy of any process served on the Office of the Secretary of State under
subsection (i); and

(i) A commitment to notify the Office of the Secretary of State in the future of
any changein its mailing address.

(b) After the withdrawal pursuant to this section of a corporation that has converted to a

foreign unincorporated entity is effective, service of process on the Office of the Secretary of
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State is service on the foreign unincorporated entity. Upon receipt of process, the Office of the
Secretary of State must mail a copy of the process to the foreign unincorporated entity at the
mailing address set forth under subdivision (a)(4) of this section.

(c) After the withdrawal pursuant to this section of a corporation that has converted to a
domestic unincorporated entity is effective, service of process must be made on the
unincorporated entity in accordance with the regular procedures for service of process on the
form of unincorporated entity to which the corporation was converted.

Section 196. That the code be amended by adding a NEW SECTION to read:

(a) A foreign nonprofit corporation authorized to conduct activitiesinthisstatethat converts
to aforeign business corporation or to any form of foreign unincorporated entity that isrequired
to obtain a certificate of authority or make a similar type of filing with the Office of the
Secretary of State if it transacts businessin this state must file with the Office of the Secretary
of State an application for transfer of authority executed by any officer or other duly authorized
representative. The application must set forth:

(1) Thename of the corporation;

(2) Thetype of entity to which it has been converted and the jurisdiction whose laws

governitsinternal affairs;

(3  Any other information that would be required in afiling under the laws of this state
by an entity of the type the corporation has become seeking authority to conduct
activities or transact businessin this state.

(b) The application for transfer of authority shall be delivered to the Office of the Secretary

of State for filing and shall take effect at the effective time provided in section 4 of this Act.

(c) Upon the effectiveness of the application for transfer of authority, the authority of the

corporation pursuant to sections 186 to 199, inclusive, of this Act to conduct activitiesin this
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state shall betransferred without interruption to the converted entity which shall thereafter hold

such authority subject to the provisions of thelaws of this state applicableto that type of entity.

Section 197. That the code be amended by adding a NEW SECTION to read:

The Office of the Secretary of State may commence a proceeding pursuant to section 198

of this Act to revoke the certificate of authority of aforeign corporation authorized to conduct

activitiesin this state if:

(1)

)

©)

(4)

©)

(6)

The foreign nonprofit corporation does not deliver its annual report to the Office of
the Secretary of State within sixty days after it is due;

The foreign nonprofit corporation does not pay within sixty days after they are due
any franchise taxes or penatiesimposed by this chapter or other law;

The foreign nonprofit corporation iswithout aregistered agent in this state for sixty
days or more;

Theforeign nonprofit corporation doesnot informthe Office of the Secretary of State
by an appropriate filing that its registered agent has changed or that its registered
agent has resigned within sixty days of the change or resignation;

Anincorporator, director, officer, or agent of theforeign nonprofit corporation signed
a document knowing it was false in any material respect with intent that the
document be delivered to the Office of the Secretary of State for filing;

The Office of the Secretary of State receivesaduly authenticated certificate from the
Office of the Secretary of State or other official having custody of corporate records
in the state or country under whose law the foreign nonprofit corporation is
incorporated stating that it has been dissolved or disappeared as the result of a

merger.

Section 198. That the code be amended by adding a NEW SECTION to read:
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(a) If the Office of the Secretary of State determinesthat one or more grounds exist pursuant
to section 197 of this Act for revocation of a certificate of authority, the Office of the Secretary
of State shall serve the foreign nonprofit corporation with written notice of that determination.
If the foreign nonprofit corporation does not correct each ground for revocation or demonstrate
to the reasonabl e sati sfaction of the Office of the Secretary of State that each ground determined
by the Officeof the Secretary of State does not exist within sixty days after service of thenotice,
the Office of the Secretary of State may revoke the foreign nonprofit corporation's certificate
of authority by signing a certificate of revocation that recites the ground or grounds for
revocation and its effective date. The Office of the Secretary of State shall file the original of
the certificate and serve a copy on the foreign corporation. The authority of aforeign nonprofit
corporation to conduct activities in this state ceases on the date shown on the certificate
revoking its certificate of authority.

(b) The Office of the Secretary of State's revocation of a foreign nonprofit corporation’s
certificate of authority appoints the Office of the Secretary of State the foreign nonprofit
corporation's agent for service of process in any proceeding based on a cause of action which
arose during the time the foreign nonprofit corporation was authorized to conduct activitiesin
this state. Service of process on the Office of the Secretary of State pursuant to this sectionis
serviceontheforeign nonprofit corporation. Upon recei pt of process, the Office of the Secretary
of State shall mail a copy of the process to the secretary of the foreign nonprofit corporation at
itsprincipal office shown inits most recent annual report or in any subsequent communication
received from the nonprofit corporation stating the current mailing address of its principal
office, or, if none are on file, in its application for a certificate of authority. Revocation of a
foreign nonprofit corporation's certificate of authority does not terminate the authority of the

registered agent of the nonprofit corporation.
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Section 199. That the code be amended by adding a NEW SECTION to read:

A foreign nonprofit corporation may appeal the Office of the Secretary of State'srevocation
of itscertificate of authority to the circuit court within thirty days after service of the certificate
of revocation. Theforeign nonprofit corporation appeal sby petitioning the court to set asidethe
revocation and attaching to the petition copies of itscertificate of authority and the Office of the
Secretary of State's certificate of revocation. The court may summarily order the Office of the
Secretary of Stateto reinstate the certificate of authority or may take any other action the court
considers appropriate.

The court's final decision may be appealed as in other civil proceedings.

Section 200. That the code be amended by adding a NEW SECTION to read:

() A nonprofit corporation must keep as permanent records minutes of al meetings of its
members, board of directors, and any designated body, a record of all actions taken by the
members, board of directors, or members of adesignated body without ameeting, and arecord
of all actionstaken by a committee of the board of directors or a designated body on behalf of
the corporation.

(b) A nonprofit corporation must maintain appropriate accounting records.

(c) A membership corporation or its agent must maintain arecord of its members, inaform
that permits preparation of alist of the names and addresses of all members, in alphabetical
order by class, showing the number of votes each member is entitled to cast.

(d) A nonprofit corporation must maintain its records in written form or in any other form
of arecord.

(e) A nonprofit corporation must keep acopy of thefollowing recordsat its principal office:

(1) Iltsarticlesof incorporation or restated articles of incorporation and all amendments

to them currently in effect;
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(2) Itsbylaws or restated bylaws and all amendments to them currently in effect;

(3 Theminutes and records described in paragraph (a) for the past three years,

(4)  All communications in the form of arecord to members generally within the past
three years, including the financial statements furnished for the past three years
pursuant to section 207 of this Act;

(5) A list of the names and business addresses of its current directors and officers; and

(6) Itsmost recent annual report delivered to the Office of the Secretary of State.

Section 201. That the code be amended by adding a NEW SECTION to read:

(8 A member of a nonprofit corporation is entitled to inspect and copy, during regular
business hours at the corporation's principa office, any of the records of the corporation
described in section 200(e) of thisAct if the member deliversto the corporation asigned notice
in the form of arecord at |east five business days before the date on which the member wishes
to inspect and copy.

(b) A member of a nonprofit corporation is entitled to inspect and copy, during regular
business hours at a reasonable location specified by the corporation, any of the following
records of the corporation if the member meets the requirements of paragraph (c) of thissection
and deliversto the corporation asigned noticein theform of arecord at |east five business days
before the date on which the member wishes to inspect and copy:

(1) Excerptsfrom any records required to be maintained pursuant to section 200(a) of

thisAct, to the extent not subject to inspection pursuant to section 201(a) of thisAct;

(2)  Accounting records of the corporation; and

(3) Subject to section 206 of this Act, the membership list.

(c) A member may inspect and copy the records described in paragraph (b) of this section

only if:
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(1) Themember'sdemand is made in good faith and for a proper purpose;

(2) Themember describeswith reasonable particularity the purpose and the records the
member desires to inspect; and

(3 Therecords are directly connected with this purpose.

(d) Theright of inspection granted by this section may be abolished or limited by anonprofit
corporation's articles of incorporation or bylaws.

(e) This section does not affect:

(1) Theright of amember to inspect records pursuant to section 59 of this Act or, if the
member isin litigation with the corporation, to the same extent as any other litigant;
or

(20 The power of a court, independently of this Act, to compel the production of
corporate records for examination.

Section 202. That the code be amended by adding a NEW SECTION to read:

(d) A member's agent or attorney has the sameinspection and copying rights as the member

represented.

(b) Theright to copy records pursuant to section 201 of this Act includes, if reasonable, the
right to receive copies. Copies may be provided through an electronic transmissionif available
and so requested by the member.

(c) Thenonprofit corporation may comply at itsexpense with amember's demand to inspect
the record of members pursuant to subdivision 201(b)(3) of this Act by providing the member
with alist of members that was compiled no earlier than the date of the member's demand.

(d) The nonprofit corporation may impose areasonable charge, covering the costs of labor
and material, for copies of any documents provided to the member. The charge may not exceed

the estimated cost of production, reproduction, or transmission of the records.
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Section 203. That the code be amended by adding a NEW SECTION to read:

(a) If anonprofit corporation does not allow a member who complies with section 201(a)
of this Act to inspect and copy any records required by that paragraph to be available for
inspection, the circuit court of the county where the corporation's principal office, or, if none
inthis state, itsregistered office, islocated may summarily order inspection and copying of the
records demanded at the corporation's expense upon application of the member.

(b) If anonprofit corporation does not within areasonable time allow amember to inspect
and copy any other record, the member who complies with sections 201(b) and 201(c) of this
Act may apply to the circuit court in the county where the corporation's principa office is
located, or, if noneinthisstate, in Hughes County, for an order to permit inspection and copying
of the records demanded. The court shall dispose of an application under this paragraph on an
expedited basis.

(c) If the court orders inspection and copying of the records demanded, it shall also order
the nonprofit corporation to pay the member's costs, including reasonable attorney's fees,
incurred to obtain the order unlessthe corporation provesthat it refused inspection in good faith
because it had areasonable basisfor doubt about the right of the member to inspect the records
demanded.

(d) If the court orders inspection and copying of the records demanded, it may impose
reasonabl e restrictions on the use or distribution of the records by the demanding member.

Section 204. That the code be amended by adding a NEW SECTION to read:

(a) A director of anonprofit corporation is entitled to inspect and copy the books, records,
and documents of the corporation at any reasonable time to the extent reasonably related to the
performance of the director's duties asadirector, including duties asa member of acommittee,

but not for any other purpose or in any manner that would violate any duty to the corporation
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or law other than this Act.

(b) The circuit court of the county where the nonprofit corporation's principa office is
located, or if none in this state, in Hughes County, may order inspection and copying of the
books, records, and documents at the corporation’s expense, upon application of adirector who
has been refused such inspection rights, unless the corporation establishes that the director is
not entitled to such inspection rights. The court shall dispose of an application pursuant to this
paragraph on an expedited basis.

(c) If an order is issued, the court may include provisions protecting the nonprofit
corporation from undue burden or expense, and prohibiting the director from using information
obtained upon exercise of the inspection rights in a manner that would violate a duty to the
corporation, and may al so order the corporation to reimbursethedirector for thedirector's costs,
including reasonable attorney's fees, incurred in connection with the application.

Section 205. That the code be amended by adding a NEW SECTION to read:

() Whenever noticewould otherwise berequired to begiven under any provision of thisAct
to amember, the notice need not be given if notice of two consecutive annual meetings, and all
notices of meetings during the period between such two consecutive annual meetings have been
returned undeliverable or could not be delivered.

(b) If a member delivers to the nonprofit corporation a notice setting forth the member's
then-current address, the requirement that notice be given to that member is reinstated.

Section 206. That the code be amended by adding a NEW SECTION to read:

(a) Without consent of the board of directors, amembership list or any part thereof may not
be obtained or used by any person for any purpose unrelated to amember'sinterest asamember.
Without limiting the generality of theforegoing, without the consent of the board amembership

list or any part thereof may not be:
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(1) Usedto solicit money or property unless the money or property will be used solely
to solicit the votes of the members in an election to be held by the nonprofit
corporation;

(2) Usedfor any commercial purpose; or

(3 Soldto or purchased by any person.

(b) Instead of making a membership list available for inspection and copying pursuant to
sections 200 to 206, inclusive, of this Act, a nonprofit corporation may elect to proceed under
the procedures set forth in section 59(f) of this Act.

Section 207. That the code be amended by adding a NEW SECTION to read:

(a) Except as provided in the articles of incorporation or bylaws of a nonprofit corporation
engaged in religious activity, upon a demand in the form of a record from a member, a
corporation must furnish that member with itslatest annual financial statements, which may be
consolidated or combined statements of the corporation and one or more of itssubsidiaries, as
appropriate, that include a balance sheet as of the end of the fiscal year and a statement of
operations for the year. If financia statements are prepared for the corporation on the basis of
generally accepted accounting principles, theannual financial statementsmust al so be prepared
on that basis.

(b) If theannual financial statements are reported upon by acertified public accountant, the
accountant's report must accompany them. If not, the statements must be accompanied by a
statement of the president or the person responsible for the nonprofit corporation’'s accounting
records:

(1) Stating the reasonable belief of the president or other person as to whether the

statements were prepared on the basis of generally accepted accounting principles

and, if not, describing the basis of preparation; and
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(2) Describing any respects in which the statements were not prepared on a basis of
accounting consistent with the statements prepared for the preceding year.

Section 208. That the code be amended by adding a NEW SECTION to read:

ThisAct appliesto all domestic nonprofit corporationsin existence onitseffective date that
wereincorporated under any general statute of thisstate providingfor incorporation of nonprofit
corporations if power to amend or repea the statute under which the corporation was
incorporated was reserved.

Section 209. That the code be amended by adding a NEW SECTION to read:

A foreign nonprofit corporation authorized to conduct activitiesin thisstate on the effective
date of this Act is subject to this Act but is not required to obtain a new certificate of authority
to conduct activities under this Act.

Section 210. That the code be amended by adding a NEW SECTION to read:

(a) Except as provided in paragraph (b), the repeal of a statute by this Act does not affect:

(1) The operation of the statute or any action taken under it before its repeal;

(2) Any ratification, right, remedy, privilege, obligation, or liability acquired, accrued,
or incurred under the statute before its repedl;

(3 Any violation of the statute, or any penalty, forfeiture, or punishment incurred
because of the violation, before its repeal;

(4)  Any proceeding, reorganization, or dissolution commenced under the statute before
its repeal, and the proceeding, reorganization, or dissolution may be completed in
accordance with the statute as if it had not been repeal ed.

(b) If a penalty or punishment imposed for violation of a statute repealed by this Act is

reduced by this Act, the penalty or punishment if not already imposed shall be imposed in

accordance with this Act.
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(c) Members of a nonprofit corporation who were entitled to cumulate their votes for the
election of directors on the effective date of this Act shall continue to be entitled to cumulate
their votes for the election of directors until otherwise provided in the articles of incorporation
or bylaws of the corporation.

(d) ThisAct modifies, limits, or supersedesthe federal Electronic Signaturesin Global and
National Commerce Act, 15 U.S.C. § 7001 et seq., but this Act does not modify, limit, or
supersede section 101(c) of that act or authorize electronic delivery of any of the notices
described in section 103(b) of that act.

Section 211. That the code be amended by adding a NEW SECTION to read:

If any provision of this Act or its application to any person or circumstance is held invalid
by a court of competent jurisdiction, the invalidity does not affect other provisions or
applicationsof thisAct that can be given effect without theinvalid provision or application, and
to this end the provisions of this Act are severable.

Section 212. That the code be amended by adding a NEW SECTION to read:

In applying and construing this Act, consideration must be given to the need to promote
consistency of the law with respect to its subject matter anong states that enact it.

Section 213. That chapters 47-22 to 47-28, inclusive, be repealed.



