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SENATE BILL NO. 121

AN ACT TO REPEAL THE DEATH PENALTY PROSPECTIVELY.

A p r i son / j a i l  popu la t ion  cos t  e s t ima te  s t a t emen t  has  been  r eques t ed  on  SB121
due  to  t he  r epea l  o f  "dea th"  a s  a  pena l ty fo r  a  C lass  A  fe lony.  

Sec t ion  1  o f  t he  Ac t  r emoves  the  pena l ty o f  dea th  fo r  p rospec t ive  C las s  A  fe lony
conv ic t i ons .  As  a  r e su l t ,  pe r sons  who  a re  sen t enced  to  dea th  fo r  a  C lass  A
conv ic t ion  wi l l  i n s t ead  be  sen tenced  to  l i f e  impr i sonmen t .

SDCL 2-1 -20(2 )  r e q u i r e s  t he  Legi s l a t i ve  Resea rch  Counc i l  t o  ca l cu l a t e  t he
p ro jec t ed  cos t  o f  t he  b i l l  on  the  s t a t e  p r i son  sys t em and  coun ty j a i l s  on  an  annua l
bas i s  and  the  cos t  ove r  a  t en  yea r  pe r iod .  Because  the  number  o f  i nd iv idua l s  who
wi l l  r ece ive  a  dea th  sen tence  and  the  t imel ine  o f  even t s  fo r  each  ind iv idua l  so
sen tenced  i s  unpred ic t ab le ,  i t  i s  no t  poss ib le  to  p red ic t  a  to t a l  annua l  o r  t en -yea r
impac t  on  p r i son  cos t s .  I t  i s  poss ib l e ,  however,  t o  e s t ima te  t he  average  impac t
pe r  i nmate  sen tenced  to  dea th .     

Due  to  t he  na tu re  o f  t he  long- t e rm impac t  o f  t h i s  s en tence ,  t he  LRC wi l l  ex t end
p a s t  t he  t en  yea r  pe r iod  requ i red  by s t a tu t e  and  ana lyz e  t he  pe r  i nma t e  i m p a c t
based  on  the  average  t ime  se rved .

In  add i t i on  to  t h e  ac tua l  i nca rce ra t ion  cos t s ,  t he re  a re  l i t i ga t ion  cos t s  fo r
appea l s ,  “ e x t r a o rd ina ry”  appea l s ,  and  the  ac tua l  cos t  o f  t he  ex ecu t ion .
Fur the rmore ,  t h e re  a re  cons t ruc t ive ly unde t e rminab le  cos t s ,  such  as  poss ib l e
avo idance  o f  fu tu re  l i t i ga t ion  th ro u gh  de t e r rence ,  and  poss ib l e  cos t s  o f
admin i s t r a t i ve  i so l a t i on .  Whi l e  t hese  may have  an  e ffec t  on  the  f i na l  f i s ca l  cos t ,
t hey mus t  be  ex c luded  due  to  t he i r  nebu lous  na tu re  and  r i sk  o f  i naccuracy.  Th i s
ana lys i s  w i l l  ex p lo re  appea l s  and  inca rce ra t ion  cos t s  a lone .

Bo th  inmates  on  dea th  row and  those  se rv ing  a  l i f e  s en tence  have  the  r i gh t  t o  t he
same  co r e  a p p e a l s .  The  r i gh t  t o  t hese  p roceed ings  canno t  be  den ied  wi thou t
wa ive r.  These  s ix  co re  c r imina l  p roceed ings  c o n s i s t  o f :  ad jud ica t ion  o f  gu i l t ,
d i r ec t  appea l ,  s t a t e  habeas  co rpus ,  appea l  f rom the  s t a t e  habeas  co rpus ,  f ede ra l
habeas  co rpus ,  and  appea l  f rom federa l  habeas  corpus .  Because  these  appeals  a re
ava i l ab l e  t o  bo th  types  o f  i nmates ,  i t  i s  d i ff i cu l t  t o  de t e rmine  the  l i ke l ihood  an
inmate  wi l l  ex e rc i se  h i s  o r  he r  appea l s ,  and  how many appea l s  w i l l  be  pu rsued .
Fur the rmore ,  some  poss ib l e  cap i t a l  cases  a re  p l ed  t o  l i f e  impr i sonment  t o  avo id



t he  dea th  pena l ty,  and  a t  t imes  some o r  a l l  o f  t he  s ix  co re  appea l s  a re  wa ived  in
those  cases ,  e l imina t ing  those  po ten t i a l  cos t s .
  
In  add i t i on  to  t he  co re  appea l s ,  b o t h  d ea t h  row inmates  and  inmates  s e rv ing  a
l i f e  s en tence  have  the  poss ib i l i t y fo r  “ex t rao rd ina ry”  l i t i ga t ion ,  de f ined  he re  as
any p roceed ing  ou t s ide  o f  t he  s ix  co re  p roceed ings .  S ince  t hese  p roceed ings  a re
a l so  ava i l ab l e  t o  bo th  cap i t a l  and  non-cap i t a l  cases ,  i t  i s  d i ff i cu l t  t o  de t e rmine
an  accura te  e s t ima te  o f  the  number  o f  poss ib l e  appea l s  and  the  l i ke l ihood  those
appea l s  a re  sough t .  Because  t he  number  o f  appea l s  va r i e s  so  grea t l y  b e t ween
dea th  row inmates  and  inmates  s e rv ing l i fe  in  p r i son  wi thout  paro le ,  and  because
a l l  o f  t he  appea l s  a re  ava i l ab l e  t o  bo th  types  o f  i nmates ,  i t  i s  t he  op in ion  o f  t he
LRC tha t  t h ese  cos t s  be  cons ide red  s imi l a r  fo r  dea th  row inmates  and  inmates
se rv ing  a  l i f e  s en tence  wi thou t  pa ro l e  fo r  pu rposes  o f  t h i s  ana lys i s .  As  a  r esu l t ,
we  es t ima te  no  subs t an t i a l  f i nanc ia l  impac t  i n  t he  a rea  o f  l i t i ga t ion .
  
There fo re ,  t he  main  cos t  d i ff e rences  be tw e e n  i n mates  on  dea th  row ve r sus
inmates  s e rv ing  a  l i f e  s en t ence  w i t h o u t  pa ro l e  man i fes t  i n  t he  average  t ime
se rved  fo r  bo th  sen t ences .

DOC da ta  i nd ica t es  t ha t  t he  average  t ime  s e rved  by an  inmate  on  dea th  row in
Sou th  Dako ta  i s  be tween  twe lve  and  th i r t een  yea r s .  DOC da t a  a l so  i nd i ca t e s  t he
ave rage  cos t  pe r  yea r  pe r  p r i sone r  i s  $25 ,484 .  Da t a  p r o v i d e d  by the  At to rney
Genera l  i nd i ca t e s  t ha t  i t  cos t s  $60 ,525  to  ex ecu te  an  i nmate  on  dea th  row.
Tak ing  the  average  yea r ly cos t  mu l t i p l i ed  by the  av e rage  number  o f  yea r s
impr i soned  be fo re  ex ecu t ion ,  and  add ing  the  cos t  o f  ex ecu t ion ,  t he  ave rage  cos t
fo r  a  dea th  row inmate  in  Sou t h  D a k o t a  i s  app rox imate ly $367 ,000  fo r
inca rce ra t ion  and  dea th .  Th i s  number  does  no t  i nc lude  any cos t s  fo r  l i t i ga t ion .

DOC da t a  i nd i ca t es  t ha t  t he  average  t im e  s e rv ed  b y an  inmate  s e rv ing  l i f e  i n
p r i son  wi thou t  pa ro le  i s  be tween  twen ty and  twen ty-one  yea r s .  DOC d a ta  a l so
ind ica t e s  t ha t  t he  ave rage  cos t  pe r  yea r  pe r  p r i s o n e r  i s  $25 ,484 .  Tak ing  the
average  yea r ly cos t  mu l t ip l i ed  by the  average  number  o f  yea r s  s e rved ,  t he  cos t
fo r  an  inmate  s e rv ing  l i f e  i n  p r i son  wi thou t  pa ro l e  i n  Sou th  Dako ta  i s
approx ima te ly $510 ,000 .  Th i s  number  does  no t  i nc lude  any cos t s  fo r  l i t i ga t ion .
 
There fo re ,  an  inmate  se rv i ng  l i f e  i n  p r i son  wi thou t  pa ro l e  i n s t ead  o f  be ing
sen tenced  to  dea th  wi l l  cos t  approx imate ly $143,000 more  i n  i nca rce ra t i on  cos t s
over  t he  course  o f  t he  i nmate ’ s  sen t ence .  

There  i s  no  impac t  t o  j a i l  cos t s .    
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