‘ SoutH DAKOTA |

Hyperscale Data Centers LEGISLATURE

Issue Memorandum 2026-XX LeGisLATIVE RESEARCH CoUNCIL
|

Introduction

This issue memorandum summarizes the effects of hyperscale data centers—particularly regarding electricity and
water consumption—on local communities, infrastructure, and residential ratepayers, and provides an overview
of recent legislative and regulatory responses.

Background

In general, a data center is a facility that houses physical infrastructure used for computing, including data storage
systems, network equipment, and servers.! Hyperscale data centers, like certain high-profile facilities used for
developing artificial intelligence, typically require significant amounts of energy and have large geographic
footprints.?

While data center definitions vary, and the distinction between a data center and a hyperscale data center is not
uniformly defined, many experts focus on energy consumption as the key differentiating factor. For example, the
International Energy Agency defines a data center as "hyperscale" if it consumes one hundred megawatts of
electricity or more.? For reference, it takes approximately one hundred megawatts of electricity to support eighty
thousand American households.*

Other metrics used to differentiate hyperscale data centers are related to the physical capacity and size of a
facility. Some industry analysts maintain that, in addition to a one-hundred-megawatt-plus power draw, a
hyperscale data center "should contain at least 5,000 computer servers and a large scale of network equipment
and occupy at least 10,000 square feet of physical space."?

Recent rapid growth of artificial intelligence and machine-learning demands have brought hyperscale data centers
into the spotlight. Data centers have existed for decades, dating back to the 1950s when they housed enormous
mainframes used for centralized computing.® Data centers were hosting servers and supporting network
technologies by the 1970s and had evolved to provide cloud computing services in the 2000s.’

Initially, data centers were "used by governments, universities and large corporations for tasks such as census
data processing, scientific calculations, and financial transactions."® Now, the majority of global hyperscale data
center infrastructure is controlled by just four entities: Amazon, Google, Meta, and Microsoft.? These entities are
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structurally "akin to a vertically integrated monopoly, where the same corporations that provide cloud services
also own the critical infrastructure that makes those services possible."°

Despite their prevalence, none of these four entities own or operate data centers in South Dakota. In fact, there
are not any hyperscale data centers operating in South Dakota at present. Figure 1 shows the existing smaller-scale
data centers in this state, as well as several proposed projects.

Figure 1 - South Dakota Existing and Proposed Data Centers**
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South Dakota's largest currently operating data center is a cryptocurrency mining facility located in Sully County.?
The thirty-megawatt facility, owned by Pierre-based Big Watt Digital, is expected to expand to hyperscale size in
the future.'® Developers have proposed at least two other hyperscale data center projects in the state. One of the
developers, Applied Digital, has since decided not to pursue the proposed Deuel County project due to a lack of
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tax incentives.!* Plans for the other proposed project, which Gemini is developing in Sioux Falls, have not
changed.®

Some states have embraced the data center boom more than others, with ten of them hosting nearly sixty percent
of all data centers in the country.® Virginia, known as "the data center capital of the world," currently hosts the
most data centers in the country.'” The United States is home to approximately six hundred hyperscale data
centers, which is more than half of the facilities estimated to exist globally as of 2025.1® The demand for data
centers only appears to be growing, as data generation and consumption continue to increase exponentially
across multiple industries.*®

Effects of Hyperscale Data Centers
Electricity Consumption and Infrastructure

Specific estimates vary, but the current annual electricity use by data centers in the United States is estimated to
be somewhere between ninety-one billion kilowatt-hours, which is "enough to power every home in New York
City for two years,"? and one hundred seventy-six terawatt-hours.? It has been suggested that, by 2028, the
consumption of electricity by data centers in this country could triple.?

Data centers use electricity for two main purposes: operating and cooling equipment.?® Servers used for
processing and storing digital information account for more than half of a data center's electricity consumption.*
A slightly smaller portion of a data center's energy consumption is used to prevent those servers from
overheating."?®

As of 2024, more than forty percent of the electricity used by data centers in the United States was supplied by
natural gas.?® Approximately twenty-four percent of electricity was supplied by wind and solar energy, twenty
percent was supplied by nuclear power, and fifteen percent by coal.?’ The share of energy supplied by nuclear
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power will likely increase in the future, although natural gas is projected to continue supplying the largest share
of energy to data centers through 2030.%8

Data centers' electricity needs are met through a combination of the local grid and on-site generation.?° The
electricity needs of a hyperscale data center typically far exceed the local grid's available capacity for electricity
generation.® In conjunction with drawing from the local grid, hyperscale data centers often use natural gas
turbines to generate on-site electricity, also known as behind-the-meter generation.3! Given the potential risks of
local-grid disruptions, behind-the-meter generation is particularly necessary for hyperscale data centers running
large-scale artificial intelligence models that require uninterrupted power.3?

Notwithstanding the availability of behind-the-meter generation to reduce grid strain, many areas are still
unprepared to meet the massive energy needs of rapidly constructed data centers.? Developers are attracted to
cold-climate states like South Dakota because low temperatures help to cool servers and wind energy keeps
operating costs down.3* Yet the extreme weather conditions for which South Dakota is well known contribute
significantly to grid stress, resulting in vulnerability that is exacerbated by data centers' massive electricity
consumption.?® This combination of factors drives up costs that could then be passed to residential ratepayers.3®

Residential Ratepayer Concerns

Electricity rates are driven by costs of generation, transmission, and distribution.?” In general, these costs have
continued to rise for residential ratepayers, with rates increasing twenty-five percent over the ten-year period
from 2014 to 2024.38 Rates also increased by over sixty billion dollars in 2025, with ratepayers across the country
paying, on average, nearly ten percent more for electricity than the previous year.*

Whether data centers are responsible for the rate increases has been disputed. Between 2019 and 2025,
researchers at Lawrence Berkeley National Laboratory found that increased rates were mainly the result of
upgrading infrastructure due to age or for purposes of resiliency.*’ Data centers were not identified in that analysis
as major rate influencers.®! The researchers also found that some states with large data center growth even
experienced rate decreases during the period studied.*?
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On the other hand, some scholars argue that data centers cause rate increases by "driving up overall energy
demand, which can strain grid capacity and force utilities to invest in costly infrastructure upgrades."** Recent
calls for increased consumer protections are borne out of the concern that small businesses and residential
ratepayers could end up subsidizing the costs of infrastructure upgrades necessitated by new data centers'
electricity demands.*

Stranded assets are another concern for residential ratepayers. Often, infrastructure for electricity and water can
last for thirty years.* Residential ratepayers could end up paying for unnecessary infrastructure upgrades if data
centers cease or reduce operations before the upgrade costs are recovered.*® In response to this concern, some
utility providers have suggested adding financial-safeguard provisions related to stranded assets into written
agreements with hyperscale data centers.*’

Increased rates could also arise from broader arrangements surrounding data center development. Long-term
service agreements between developers and utility providers are believed to cause decreased supply and
increased rates for residential and other ratepayers.”® Developers also frequently enter into collaborative
relationships with providers to lobby for increased rates.*® Additionally, developers and local entities often enter
into non-disclosure agreements that prevent the public from accessing information about the projected resource
demands, impacts, and scale of data center projects.>® Experts worry that agreements and relationships like these
could exacerbate financial strains in local communities and disproportionately impact residential ratepayers,
especially those with low incomes.>!

Data center proponents claim the facilities create employment and investment opportunities, improve the
economy, and expand digital access.>> Opponents argue that most of the jobs created by data centers are highly
skilled construction jobs, which are temporary and could bring in workers from out-of-state rather than the local
community.> One study found that hyperscale data centers generally have fewer than one hundred fifty full-time
employees.>* Moreover, data center jobs are typically low-wage and non-technical—e.g., janitorial, maintenance,
and security positions—and "do not contribute to sustained economic growth or long-term career opportunities
for local residents."*®
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Water Consumption

Large-scale electricity consumption generates heat, which data centers often remove using liquid cooling
systems.>® While there are multiple types of liquid cooling systems that use varying amounts of water, most data
centers consume more than ten million gallons of water annually.” One study estimates that a hyperscale data
center could consume more than five hundred thousand gallons of water per day.*® For example, the annual water
consumption of Google's data center in Council Bluffs, lowa, is approximately nine hundred eighty million
gallons—equivalent to that of four million households.>®

By 2028, hyperscale data centers are expected to directly consume up to thirty-three billion gallons of water per
year.%® This estimate does not include indirect water usage for generating electricity or other processes.®!
According to researchers at the University of California Berkeley School of Law:

Data centers' water and energy use are intertwined and may present different trade-offs at
different scales. On a smaller scale, a data center's direct resource use can increase stress on local
water systems and regional energy systems. On a larger scale, both direct and indirect resource
use (like water used in energy production) contribute to a data center's—and the broader data
center industry's—aggregate water and energy footprint.®?

One specific example of this trade-off between water and electricity involves centralized cooling systems. A data
center can be cooled by moving air or liquid throughout the facility to absorb and exchange heat.5 Experts suggest
that currently available cooling systems can be optimized to consume less electricity or less water but not both.
This is because air cooling systems use less water than liquid cooling systems, but liquid cooling systems are
generally more energy efficient.®

Evaporative cooling, chilled water loops, and liquid immersion are types of liquid cooling systems that remove
heat by circulating water.®® Of these systems, evaporative cooling typically consumes the most water as heat is
pushed through wet surfaces that cool the air while the water evaporates.®” The water used for evaporative
cooling requires constant replenishment.®® A related concern is that the evaporated water cannot be replaced
through recycling.® It is estimated that a data center using evaporative cooling could consume an amount of
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57 Felicity Barringer, Thirsty for power and water, Al-crunching data centers sprout across the West, Economic Development
& The West (April 8, 2025), https://andthewest.stanford.edu/2025/thirsty-for-power-and-water-ai-crunching-data-centers-
sprout-across-the-west/.

8 Data Centers, supra note 4, at 8.

59 Barringer, supra note 67.

$©=



https://www.law.berkeley.edu/research/clee/research/wheeler/water-innovation/data-center-water-use/
https://andthewest.stanford.edu/2025/thirsty-for-power-and-water-ai-crunching-data-centers-sprout-across-the-west/
https://andthewest.stanford.edu/2025/thirsty-for-power-and-water-ai-crunching-data-centers-sprout-across-the-west/

Hyperscale Data Centers, Page 7

water that is comparable to the water needs of Pierre on the low end of consumption and Sioux Falls on the high
end.”®

Chilled water systems cool air through chilled coils using a refrigeration cycle.” In closed-loop systems, the water
used for cooling is recycled.” This type of system, though more water-efficient than evaporative cooling, could
cause a more than twenty percent increase in electricity demand.”®

Liquid immersion and direct liquid cooling, or "direct-to-chip" cooling, are emerging technologies that "use
dielectric fluids to cool components directly, enabling higher power densities and energy savings."”* Direct liquid
cooling works by intercepting energy before it raises the air temperature.” These systems may not be as widely
available due to the need for specialized equipment.”®

A less expensive option could be free cooling, which uses water that is cooled "passively by environmental
conditions."”” Free cooling is more compatible with cooler climates.”® As previously mentioned, South Dakota's
climate is attractive to some data center developers due in part to the cold weather. Although this state may be
preferable from a cooling standpoint, concerns about intense summer heat and water scarcity remain.

Of all the data centers that were built or have been in development since 2022, two-thirds are in areas deemed
"water-stressed."”® Currently, drought conditions exist in over sixty percent of the country.® Compared to other
western states, South Dakota is not currently experiencing a crisis-level water shortage.®! Nonetheless, officials
have warned that declining aquifer levels could limit new data center development unless there are significant
investments in future water infrastructure.®?

Pollution

Data centers need access to uninterrupted power, for which most depend on natural gas.® Some have argued
that natural gas turbines used by data centers could exacerbate dangerous air quality, negatively impacting health
and the environment.® Additionally, many data centers use diesel generators for backup on-site generation.®
The air pollutants released by diesel generators include "fine particulate matter (PM2.5) and nitrogen oxides
(NOx), linked to respiratory disease, heart disease, asthma and other serious health risks."% One suggested
solution to address air pollution caused by data centers is to replace diesel generators with battery storage
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systems.®” While battery storage systems help with grid stabilization, they also come with risks like fires that are
difficult to extinguish, potentially toxic emissions, and hazardous cleanup and disposal conditions.®

Noise pollution is another data center impact, reportedly causing sleep disruptions and lowering quality of life.®°
Some data centers have been compared to airports due to continuously running natural gas turbines that sound
"as loud as a passenger jet."% Noise from backup generators at data centers "can reach 105dB, louder than a
snowmobile and as intense as a car horn at full tilt."°* Data center cooling is also said to be a significant source of
noise pollution, particularly air cooling systems that rely on large numbers of fans.%> One non-profit organization
found that the frequencies emitted by data centers "can be heard and felt for hundreds of feet in surrounding
areas, with noise levels reaching as high as 96dB for 24 hours a day and seven days a week."%

Infrasound is another form of noise pollution caused by data centers—though it is inaudible, it can be felt by
humans, with some complaining of adverse effects like anxiety, headaches, insomnia, and nausea.®* Acoustic
barriers, backup generator insulation, and setbacks are some measures that have been proposed to address noise
pollution caused by data centers.®> Another suggested solution is for local governments to implement, through
the permitting process, decibel level requirements and noise mitigation and monitoring.®

Local Responses to Data Centers

The regulatory landscape governing data centers is highly fragmented, both within individual states and
nationwide.?” Influenced significantly by politics, local governments often regulate data centers in response to the
specific economic and environmental impacts affecting the local community, as well as constituent concerns
about nuisances and zoning.*® This regulation is often in the form of contract requirements, moratoria, land-use
restrictions, and special permitting.

One suggestion for reducing land-use conflicts is requiring developers to adopt policies related to infrastructure
planning and other environmental mitigation strategies.®® For example, the city of Lancaster, Pennsylvania,
entered into an agreement directing the developer of a data center to use clean energy and provide noise
buffering, economic contributions, and other benefits and protections to the community.1®
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Many local governments have also sought to pause data center development while determining whether to allow
data centers into communities. Jerome Township, Ohio, imposed a temporary moratorium pending reassessment
of safeguards and siting requirements.? The city council in Monterey Park, California, implemented an indefinite
moratorium earlier this year, and residents subsequently voted on a permanent data center ban.'%? Seattle is
presently the largest city with a moratorium on data centers, while officials determine whether data centers
belong on urban land.%

There are vast areas of rural, unpopulated land in this country, which could meet the massive space requirements
of hyperscale data centers. Even so, proximity to existing infrastructure is often prioritized by developers aiming
to build facilities more quickly and cost effectively.'® Proponents suggest that co-locating data centers near
existing generation facilities could reduce grid strain.'® Another result of this proximity is that hyperscale data
center development competes directly with residential and retail development and conservation projects.'%

In response, some local governments have rezoned or created new zoning for hyperscale facilities.'®” For example,
the Sioux Falls City Council rezoned approximately one hundred forty-five acres of agricultural land earlier this
year in anticipation of the Gemini data center project.'® The rezoning of the land to light industrial use included
restrictions like a two-hundred-foot setback and certain landscaping and siting requirements.'%

Local governments in other states have also created overlay districts to establish limitations on data center
development. Designed to regulate land use, an overlay district is a geographic area that is "overlaid on top of one
or more existing zoning districts to designate areas where specific permitting requirements or other obligations
or opportunities for specific kinds of development apply."!°

Opponents of the overlay districts have sought elimination of "by right" data center development, calling instead
for developers to go through a more rigorous permitting process.!! In South Dakota specifically, regulation of
development at the local level could be achieved through the conditional use permitting process. For example,
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the mayor of Rapid City has proposed conditional use permits for hyperscale data centers, which would require
public hearings and comprehensive studies.!?

State-Level Responses
Public Utilities Commissions

Data centers are governed at the state level in two main ways: through public utilities commissions and by
legislation.! Each state has a public utilities commission, or analogous agency, which regulates public services
like electricity, natural gas, and telecommunications.** Commissions' tariff-setting processes have been
suggested as means to impose greater responsibilities on data center developers by allowing parties to negotiate
rates for electricity and other terms of service.''> Some believe these special rate contracts also mitigate upward
pressure on retail electricity rates.!'® On the other hand, a 2025 Harvard Law School study found that residential
rates could increase because special rate contract proceedings often lack transparency and result in data centers
paying discounted rates.?’

Some state commissions have already adopted large load tariffs through negotiated settlements between state
utility regulators and utility providers. For example, the Public Utilities Commission of Ohio entered into a
settlement agreement last year with a utility provider, which requires data centers to contract for a term of at
least twelve years and pay a minimum of eighty-five percent of contracted demand.*® It has been suggested that
these types of agreements help discourage overstated or speculative interconnection requests.'*®

Commissions also establish rules for regulating data centers. In 2025, the Public Service Commission in Georgia
adopted a rule authorizing a utility provider to charge new large-load customers in a way that prevents cost
shifting to other ratepayers.'? Data centers subject to the rule are responsible for site specific costs, as well as
costs incurred for distribution, generation, and transmission.?
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Another proposed way to ensure regulatory safeguards and responsible development is through the classification
of hyperscale data centers as public utilities.?? Granting public utility status to data centers could also confer on
developers the authority to exercise eminent domain. Proponents argue that the limits and scope of authority
could be tailored to prevent abuse.?®

Courts and state legislatures often determine whether an entity is a public utility, and those determinations vary
significantly throughout the country.'? The primary issue when determining whether to classify an entity as a
public utility is whether it provides a public service. Judicial interpretations typically involve assessing factors like
availability, competition, and public necessity.!?

Notably, the first Trump administration deemed data centers as essential infrastructure during the COVID-19
pandemic to ensure uninterrupted access to cloud-based government applications, online education, remote
work, and telehealth.'?® Nonetheless, it remains unsettled whether South Dakota courts would find data centers
as sufficiently essential to merit regulation as public utilities with authority to exercise eminent domain.

The South Dakota Legislature has not included data centers in the statutory definition of "public utility."!?” At
present, the Public Utilities Commission of the State of South Dakota does not regulate data centers but has
authority to promulgate rules related to the development and implementation of electricity rates and tariffs.
Reviewing contracts between certain utilities and large-load customers, like data centers, is also one of the
commission's duties.’?® Additional regulatory authority, however, would likely need to be granted by the
Legislature.

Recent Legislation in South Dakota

During the 2026 legislative session, the Public Utilities Commission of the State of South Dakota sought passage
of House Bill 1038. The bill successfully passed, granting the commission authority to assess a data center the
actual costs related to reviewing a contract for electricity service if the facility's peak demand is at least ten
megawatts.'?

In 2026, the Legislature also passed Senate Bill 135. Known colloquially as the "Data Center Bill of Rights for
Citizens," the legislation requires electricity providers to establish separate terms and conditions for service
provided to data centers.’3° The bill also clarifies that the state may not preempt local authority to regulate data
centers.’ Lastly, it establishes protections related to data center water consumption, including notice, reporting,
and usage requirements.*
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Moratoria

In April 2026, Maine became the first state to pass a statewide moratorium on data centers.*3® The bill prohibited
state agencies and political subdivisions from approving or issuing permits to any data center with a power
demand of twenty megawatts or greater until November 2027.%3* The bill was ultimately vetoed, and the Maine
Legislature failed to override the veto.®*

In 2026, the New York State Legislature passed legislation establishing a one-year moratorium on the issuance of
permits to data centers with a peak demand of twenty megawatts or greater.3® If signed by the governor, the bill
would establish the nation's first enacted state-wide data center moratorium and provide other ratepayer
protections.’

Residential Ratepayer Protections

Several state legislatures have imposed guardrails on data centers in response to rising residential electricity
bills.’3® States like Florida, Maryland, Minnesota, Oklahoma, and Oregon have responded by authorizing or
requiring separate rates and tariffs for large-load electricity customers like data centers.’*® The legislation enacted
in these states prohibits the shifting of electricity and infrastructure costs caused by data centers onto residential
or other ratepayers.'*

The foregoing states and others also have laws requiring that service agreements between data centers and
electricity providers contain minimum duration requirements, minimum load or "take-or-pay" provisions, or other
terms and conditions.*! For example, Utah's contract requirements include cost-allocation and financial-security
provisions.*

Stranded Asset and Other Infrastructure Protections

States have also implemented legislative protections against stranded assets to mitigate the risk that utility
investments will not be fully recovered. Similarly, some states have enacted laws requiring financial security, like
collateral or minimum contributions, for large-load electricity customers to ensure that data centers bear cost
responsibility. For example, legislation enacted in Texas requires the establishment of stranded-asset and
financial-commitment standards for the interconnection of data centers.*
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Some states have responded to increasing electricity demands and concerns about grid stress caused by data
centers by passing laws that facilitate behind-the-meter or on-site generation, self-supply arrangements, or other
alternative electricity-service structures.** Ohio, Utah, and West Virginia are examples of states that have allowed
data centers flexibility to secure power in ways that reduce reliance on traditional utility interconnection.* In
addition, Texas law requires the establishment of standards requiring data centers to use on-site generation or
curtail load in emergencies.*®

Tax Incentives

There are significantly more states with data center incentives than with protections, although many states have
tied protections to tax incentives. As shown in Figure 2 below, at least thirty-eight states have enacted tax
incentives for data centers as of June 2026.%*’

Figure 2 - States with Data Center Incentives*®

Currently offers incentive

Me incentive

Currently, every state offering data center tax incentives has a sales tax exemption.'* In some of these states, the
exemption is received at the point of sale, while other states provide an annual sales tax refund.'*® Generally,
sales-tax exemptions apply to qualifying construction materials, computer equipment, and data center
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infrastructure. Several states also exempt data centers' electricity use from sales tax. For example, lowa law
exempts the electricity used for data centers' business operations.!

Property tax is typically administered at the local government level, but state-wide property-tax relief is available
to data centers in at least eleven states.’>? The form of state-wide property tax relief for data centers varies. For
example, Montana offers a property tax reduction to qualified data centers.'>* Nevada offers partial abatements
of property taxes imposed on new or expanded data centers.’™ Other states have authorized the reduction of
data center property taxes at the local level.?>

According to proponents, data center tax incentives contribute to local economic growth, resulting in better jobs
and increased tax revenue.® Opponents argue that tax incentives burden local communities because they
actually reduce tax revenue and do not provide high-paying employment opportunities.’> For example,
businesses and residents in Michigan were found to pay higher taxes and receive fewer public services as a result
of data center tax incentives.®

One review found that Virginia is one of ten states losing more than one hundred billion dollars annually due to
data center subsidies.’® The Virginia General Assembly has since passed a 2026 budget bill containing a data
center tax.'® The tax, a monthly payment of 1.1 cents for every kilowatt-hour of electricity a data center
consumes, was developed as a compromise in response to those seeking to offset the state's revenue losses.®!

Another way that states have sought to offset the purported negative effects of data centers is by conditioning
tax incentives on "public-resource impacts and demonstrable community benefits."%? For example, some states
require a minimum level of job creation to qualify for incentives and some require data centers to pay at or above
the average local wage to qualify for tax relief.’®® Other states' tax exemptions are often tied to compliance with
environmental and green building standards.®*
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Water Conservation and Transparency Laws

Kansas is one of the states that has conditioned data center tax incentives on water conservation requirements. 6
In addition, states are addressing water-supply impacts by limiting the sources from which data centers may
consume water and requiring certain types of cooling systems. Taking this approach, Idaho recently passed
legislation requiring data centers to either implement closed-loop or other non-consumptive cooling systems or
use water supplied by a municipal or water district system.6®

There have also been recent legislative efforts to increase transparency regarding data center water consumption,
reflecting ongoing uncertainty about the volume of water used by data centers and the resulting impacts on local
water resources.®” For example, both Utah and Virginia passed legislation this year requiring reporting and public
disclosure requirements related to water consumption attributable to data centers.®®

Federal Responses to Data Centers
Current Administration's Stance on Data Centers

In July 2025, President Trump issued an executive order entitled Accelerating Federal Permitting of Data Center
Infrastructure, which prioritizes rapid buildout of hyperscale data center infrastructure.’®® The order directs
federal agencies to provide financial support, expedite environmental review, streamline permitting, and identify
and authorize federal land siting for qualified projects.'’®

Furthermore, President Trump's March 2026 Ratepayer Protection Pledge proclamation calls on leading
companies operating hyperscale data centers to be fully responsible for energy and infrastructure costs caused
by the data centers.?”® The proclamation requests that each of these companies voluntarily commit to implement
cost-allocation, self-supply, community-investment, and grid-resiliency measures intended to prevent the shifting
of data center-related costs to other ratepayers.’?

Federal Electricity Regulation

The Federal Power Act governs the regulation of interstate transmission and wholesale electricity sales.'’® The act
established the Federal Energy Regulatory Commission to oversee those activities in interstate commerce.’*
In addition, the commission is authorized under the act to create and enforce reliability standards for the
bulk-power system, including grid reliability and resiliency during emergencies.'’”®

Retail electricity rates are established at the state level, but the commission regulates the wholesale markets and
transmission systems that structure the flow and pricing of bulk electricity across regions serving those states.’®
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The commission also determines whether costs related to regional transmission infrastructure are allocated to
large-load electricity customers, like hyperscale data centers, or ultimately passed on to other ratepayers.”’

Data Centers Controlled by Federal Agencies or Located on Federal or Tribal Lands

Although most data centers fall under local and state jurisdiction, some data centers are subject to federal law
and regulation. Federal agencies that operate or own data centers are governed by the Federal Data Center
Enhancement Act, which establishes consolidation, efficiency, reporting, and security standards.'’® The act will
expire on September 30, 2026, and some have expressed concern that federal agencies will no longer adhere to
the previous data center standards.’”® Then again, others have pointed out that giving federal agencies more
freedom over data centers aligns with President Trump's goals of reduced regulation and rapid development of
data centers at the federal level.*®

Those goals are also reflected in the Trump administration's efforts to develop data centers on federal land. The
U.S. Army recently announced the conditional selection of two private-sector companies to develop hyperscale
data centers on underutilized military land.'® The Secretary of the Army claims that locating data centers on
military bases offers force-multiplying effects, bolstered national security, and other strategic benefits.'® Another
way the Trump administration is encouraging data center development is through offering funding and other
support to Indian tribes that enter into leases and partnerships with developers of data centers on tribal land. 8
Proponents suggest that data center development results in economic diversification and growth.!®* Nonetheless,
many tribe members have raised concerns about tribal sovereignty and environmental impacts. 18

Environmental Review

Some data center projects are subject to federal environmental review under the National Environmental Policy
Act, which requires the assessment of environmental effects of certain proposed federal actions.!® The National
Environmental Policy Act applies to actions involving data centers if there is a nexus to federal funding,
infrastructure, or land."*® If this law is triggered, the government may require preparation of an environmental
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assessment to determine whether the action causes environmental effects.!® If the action could "significantly
affect the quality of the human environment," then a more rigorous environment impact statement is required.®

The National Environmental Policy Act requires the evaluation and public disclosure of an action's probable
environmental consequences but does not mandate pollution standards because it is merely procedural.'®
Rather, the Clean Air Act is the substantive federal law regulating air pollution.’®? In the context of data centers,
the Clean Air Act primarily applies to behind-the-meter systems like backup diesel generators, which are subject
to regulation as stationary pollution sources.*® Applicable permitting requirements and other rules promulgated
under the Clean Air Act may soon change, though, as a result of the Trump administration's expedited permitting
directive.

Conclusion

Data center development is expanding rapidly, as are demands for the electricity and water necessary to support
these facilities. In contrast, legislative and regulatory responses at the local, state, and federal levels typically
progress at an incremental pace, resulting in patchwork laws and regulation gaps across all levels of government
and throughout jurisdictions nationwide. As community members, developers, and lawmakers continue to debate
and work toward informed decision making, there appears to be a recognition that the best possible outcomes
can be achieved only if there is an insistence on transparency regarding the impacts of data centers.

The Legislative Research Council provides nonpartisan legislative services to the South Dakota Legislature,
including research, legal, fiscal, and information technology services. This issue memorandum is intended to
provide background information on the subject. For more information, please contact Rachel Hale, Legislative
Attorney.
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