Federal Cannabis and Hemp Policy
Actions and Implications for States

Presentation for the South Dakota Medical Marijuana
Oversight Committee
August 17, 2026




Federal
Cannabis
Rescheduling

Nicole Ezeh, Legislative Director, NCSL

nicole.ezeh@ncsl.org
|




Federal cannabis rescheduling

(an abridged timeline)

Cannabis has been a substance covered by the Controlled
Substances Act (CSA) since its ratification in 1970.

Until April 2026, most forms of THC were subject to Schedule |
control (exceptions for certain cannabis derived medications
and cultivation for federally approved studies.)
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What the DOJ final order on cannabis rescheduling...
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Future considerations for cannabis businesses and administrators

* Tax implications
O Interpretation of Section 280E of the Internal Revenue Code as it relates to
cannabis businesses will have large impacts on tax liability and business revenue

O Guidance is also expected to include a transition rule providing that rescheduling
will be considered to first apply for a business’s full taxable year that includes the
effective date of the Final Order, for the business’s activities that do not involve
Schedule | or Il controlled substances as a result of the Final Order

As of Aug 14, 2026, there is no official guidance from the IRS on Section 280E.
There is no indication the IRS will allow businesses to amend previous year's

%“ ~
/| returns from before the order was issued to include cannabis related deductions.
* Bifurcating the industry in states with recreational markets

—

O Though medical cannabis products are Schedule lll, recreational cannabis is still
Schedule |

O Some states have allowed businesses to obtain separate licenses for recreational
and medical cannabis sales for ease of federal certification
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Changes to the Federal /oMl | u
Definitions of Hemp

Megan Bland, Associate Legislative Director, NCSL
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Federal Hemp Legislative Changes

Where we were and where we are now

* Then: Agriculture Improvement Act of 2018 (a.k.a. 2018 Farm Bill)
O Legalized hemp under the Controlled Substances Act by changing its federal definition
= “The plant Cannabis sativa L. and any part of that plant, including the seeds thereof and all derivatives, extracts,
cannabinoids, isomers, acids, salts, and salts of isomers, whether growing or not, with a delta-9
tetrahydrocannabinol concentration of not more than 0.3% on a dry weight basis.” (U.S.C. § 16390)

* Now: Continuing Appropriations and Extensions Act of 2026 (P.L. No. 119-37)
O Closed the hemp “loophole” (Section 781) by narrowing the federal definition
= “The plant Cannabis sativa L. and any part of that plant, including the seeds thereof and all derivatives, extracts,
cannabinoids, isomers, acids, salts, and salts of isomers, whether growing or not, with a total
tetrahydrocannabinols concentration (including tetrahydrocannabinolic acid [THCa]) of not more than 0.3
percent on a dry weight basis.”
O Kept legalization for non-cannabinoid purposes (e.g., hemp rope) and created several specific legalization exclusions

* Next:
O Questions remain about actual impacts on the hemp industry and federal enforcement, once the hemp related
provisions go into effect on Nov. 12, 2026, as well as potential conflicts between state and federal laws
O New hemp regulation?
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https://uscode.house.gov/view.xhtml?req=(title:7%20section:1639o%20edition:prelim)
https://www.congress.gov/119/plaws/publ37/PLAW-119publ37.pdf

Federal Cannabis and
Hemp Changes:
Implications for States

Karmen Hanson, Senior Fellow, NCSL



A patchwork of laws and regulations
Source: NCSL, June 2026

State Regulated Cannabis Programs

Notes: The District of Columbia allows limited adult possession and growing, no regulated production or sales. Switch View ¥

D No public cannabis access
program

. Adult & medical use regulated
program

. Adult use only, no medical
regulated program

. Comprehensive medical cannabis

program

. CBD/low THC program

MNCSL




State Regulatory Policies for Intoxicating Hemp

... it’s also complicated

Source: Cannabis Regulators Association (CANNRA), October 2025
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State Regulatory Policies for Hemp-Derived THC Beverages

... it’s also complicated

M Prohibited

[7] Follows FDA
prohibition on
cannabinoids in food

B Intoxicating hemp is
considered cannabis

"] Neither banned nor
regulated

[ some regulation and

allowances

Il Pending litigation
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Source: Cannabis Regulators Association (CANNRA), October 2025
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What do these changes mean for states?

Some knowns and unknowns

CANNABIS RESCHEDULING: DEFINITION OF HEMP:

* DEA held an 11-day administrative hearing in late June. Judge is * If Congress doesn’t enact a delay or additional legislation:
reviewing the materials and will reportedly make a final

: ) . * States may choose to move currently-allowed hemp
recommendation sometime this fall.

products into regulated medical or adult-use programs (or

* Final federal regulations may require policy action(s) from states alcohol), regardless of intoxication or product origin.

and/or businesses, which may vary by state. * States may choose to follow federal hemp product
definitions which would make most hemp-based products
federally illegal, and potentially negatively impact hemp-
product producers in their states.

* State medical use programs may align with federal scheduling, but
final details will matter.

Medical cannabis-related businesses may register with the DEA to * State actions will depend on final federal regulations and details.
become federally legal.
* States with regulated adult use remain non-compliant with federal Potentially more changes.

scheduling (federally illegal).
* |Interstate commerce/coordination still unknown.

* For now, rescheduling does not apply to cannabis products sold as
foods, supplements, or unapproved drugs regulated by the

FDA= STAY TUNED!
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[t's a pleasure to be here today!

Please reach out with any follow up questions.

Karmen Hanson, MA
Senior Fellow, Health Program
karmen.hanson@ncsl.org

State Cannabis Enactment Database:
https://www.ncsl.org/health/state-cannabis-
legislation-database
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