26.777.17 101st Legislative Session 1314

2026 South Dakota Legislature
House Bill 1314

Introduced by: Representative Kayser

An Act to modify provisions pertaining to the testing and use of automatic tabulating

equipment.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 12-17B-2 be AMENDED:
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12-17B-2. Any automatic tabulating or electronic ballot marking system used in

an election-shalt must enable-the a voter to cast a vote for all offices and on all measures

on which the voter is entitled to vote.-Neautematictabulating,—eclectrenic ballot-marking;
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Each system-shall_must fulfill the requirements-ferelectionassistancecommission
standards—ecertification_ for certification by the United States Election Assistance
Commission, and_must be approved by the State Board of Elections—prier—te-distribution

Eleetiens: Any changes or modifications to an approved system-shal_must be approved
by the State Board of Elections—prier—to—distribution—and—use_before the system is

distributed and used in this state.

The State Board of Elections may not approve the use of:

1) An automatic tabulating system or electronic ballot marking system that may be

connected to the internet; or

(2) A ballot marking system that can save or tabulate votes marked using the system.

Section 2. That a NEW SECTION be added to chapter 12-17B:

Before the State Board of Elections may approve any automatic tabulating or

electronic ballot marking system, the vendor responsible for the production of the system

must provide a copy of the system's software source code to the secretary of state. The
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board, in consultation with the vendor and the state chair of each political party, shall

select an independent person to examine the system's software source code. Upon

completion of the examination, the person shall file with the board a statement indicating

whether:

(1) The system functions as represented by the vendor; and

(2) The system's software source code is free from defects or other errors.

Any system's software source code is not open to public inspection. The

independent person conducting the examination of the system's software source code may

not disclose the system's software source code to any other person.

Section 3. That a NEW SECTION be added to chapter 12-17B:

Upon the approval of a new automatic tabulating system or electronic ballot

marking system, any system previously approved is no longer approved as of December

thirty-first following the approval of the new automatic tabulating or electronic ballot

marking system.

Upon the approval of an update to a system's software or operating system, any

software or operating system previously approved is no longer approved as of December

thirty-first following the approval of the update to software or operating system.

Any system approved prior to January 1, 2026, is no longer approved as of July 1,

2026, and must be approved by the State Board of Elections before the system is

distributed and used in this state.

Section 4. That a NEW SECTION be added to chapter 12-17B:

The vendor of an automatic tabulating system approved by the State Board of

Elections, pursuant to this chapter, and used by a jurisdiction in the conduct of an election

shall maintain the election system's software or operating system.

The vendor of an election system shall ensure that each election system is updated

to operate using the most current version of the system's operating system, software

patches, and antivirus software. Any election system that has not been updated to operate

using the most current version of the system's operating system, antivirus software, or

software patches is not approved and may not be used in an election.

If a system may not be used at an election, pursuant to this section, the jurisdiction

must tabulate the election results using a hand count of the ballots, and all costs incurred

by the jurisdiction as a result of conducting a manual count of the ballots must be paid by

the vendor of the system.
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Section 5. That § 12-17B-5 be AMENDED:

12-17B-5. Netmoere-thanten-dayspriertoan—election;—the-The person in charge
of the election shall conduct a test of the automatic tabulating equipment_on the first

Saturday preceding the sixtieth day before the election, at nine a.m. local time, to

ascertain-that whether the equipment will correctly count the votes cast for all offices and
on all measures. The test must be open to the public.

The person in charge of the election shall notify the county chair of each political
party with a candidate on the ballot, any independent candidate or candidate without party
affiliation on the ballot, and the ballot question committees for or against an initiated or
referred measure or initiated constitutional amendment, of the testing of the automatic
tabulating equipment,-enre—week two weeks before the test is conducted. The person in
charge of the election shall post notice of the time and place of the test in the same
manner as a public meeting agenda, pursuant to § 1-25-1.1. The person in charge of the
election shall post the notice of the time and place of the test to the secretary of state's
website.

If an errorless count by an automatic tabulating machine is achieved by the test,
the person in charge of the election-shal_must certify the machine. The State Board of
Elections shall promulgate rules, pursuant to chapter 1-26, prescribing the certification of
properly functioning automatic tabulating equipment under this section.

If an error is detected, the cause of the error—shall_must be determined and
corrected. Once the error is corrected, the person in charge of the election shall conduct
a new test of the automatic tabulating equipment. The person in charge of the election
may not approve the automatic tabulating equipment until an errorless count is made._If

the automatic tabulating equipment does not produce an errorless count by the fiftieth

day before the election, the person in charge of the election may not use any automatic

tabulating equipment to tabulate the results of the election.

Ary-All additional testing required to achieve an errorless count must be open to
the public. The person in charge of the election shall post notice of the time and place of
an additional test in the same manner as a public meeting agenda, pursuant to § 1-25-
1.1. The person in charge of the election shall notify the county chair of each political
party with a candidate on the ballot, any independent candidate or candidate without party
affiliation on the ballot, and the ballot question committees for or against an initiated or
referred measure or initiated constitutional amendment of the testing of the automatic
tabulating equipment-twenty—four-hours one week prior to the test. The person in charge
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of the election shall post the notice of the time and place of the additional test to the
secretary of state's website.

A copy of each report produced by the automatic tabulating equipment during the

testing of the equipment must be available for public inspection at no charge, during

reqular office hours, within twenty-four hours after the completion of a test conducted

pursuant to this section.

The secretary of state shall provide each county auditor with the contact

information for any independent candidate, candidate without party affiliation appearing
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on the ballot, and the ballot question committees for or against an initiated or referred
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measure or initiated constitutional amendment in the auditor's county.

11  Section 6. That § 12-17B-5.1 be AMENDED:

12 12-17B-5.1. The person in charge of the election shall test the automatic
13 tabulating equipment by processing a predetermined number of ballots on which are
14 recorded a predetermined number of valid votes for each candidate and measure. The
15 test of the automatic tabulating equipment must also include at least one ballot for each
16 office that has votes exceeding the number allowed by law in order to test the ability of
17 the automatic tabulating equipment to reject invalid votes. During the test, a different
18 number of valid votes must be assigned to each candidate for an office and for and against
19 each measure. A ballot used to test the automatic tabulating equipment must be clearly
20 marked as a test ballot. After each test, the testing materials and the predetermined
21 number of ballots used during the test must be sealed and retained in the same manner
22 as election materials after an election.

23 If the person in charge of the election fails to test the automatic tabulating
24 equipment in the way required by this section, the automatic tabulating equipment may
25 not be used to tabulate the votes cast at the election.

26 Section 7. That § 12-17B-12 be AMENDED:

27 12-17B-12. The test required by § 12-17B-5 shall be repeated immediately before
28 the start of the official count of the ballots.

29 A copy of each report produced by the automatic tabulating equipment during the
30 testing of the equipment must be available for public inspection at no charge, during
31 reqular office hours, within twenty-four hours after the completion of a test conducted

32 pursuant to this section.

Underscores indicate new language.
f indicate deleted language.


https://sdlegislature.gov/Statutes/12-17B-5.1
https://sdlegislature.gov/Statutes?Statute=12-17B-5.1
https://sdlegislature.gov/Statutes?Statute=12-17B-5.1
https://sdlegislature.gov/Statutes/12-17B-12
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-17B-12
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-17B-12
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=12-17B-5

26.777.17 5 1314

1 Section 8. That § 12-17B-18 be AMENDED:

2 12-17B-18. Wi ; ving-the-completionof the state-canvassineg

3 ef a—primary—er—general—election;—If the results of a primary or general election are

4 tabulated using automatic tabulating equipment, the auditor of each county shall conduct

5 a post-election audit of the ballots cast in the election following the procedures listed in

6 this section and §§ 12-17B-19 to 12-17B-25, inclusive, beginning at nine a.m. local time

7 on the first Friday following the primary or general election. The county auditor shall

8 appoint a county auditing board of sufficient size to promptly complete the audit.

9 The members of the county auditing board may not all be members of the same
10 political party. A member of the county auditing board must be a registered voter in the
11 county in which the audit takes place. An individual may not serve on the county auditing
12 board if the individual is a candidate for the office that is on the ballot being audited.

13 The State Board of Elections shall promulgate rules, pursuant to chapter 1-26,
14 prescribing the oath that each member of a county auditing board must take prior to
15 discharging any duties.

16 Section 9. That § 12-17B-19 be AMENDED:

17 12-17B-19. The office of the secretary of state shall reimburse each county for
18 the cost of any post-election audit required by §§ 12-17B-18 to312-17B-25 12-17B-22,
19 inclusive. The State Board of Elections shall promulgate rules, pursuant to chapter 1-26,
20 administering the reimbursement process and defining reimbursable expenses and
21 reimbursement rates for post-election audits.

22 The secretary of state may not reimburse a county for the cost of a post-election
23 audit if the person in charge of the election did not test the automatic tabulating equipment
24 as required by § 12-17B-5 or 12-17B-5.1.

25 Section 10. That § 12-17B-20 be AMENDED:

26 12-17B-20. The post-election audit must be conducted in—five—percentofthe
27 preeinrets_each precinct in the county by manually counting all votes cast intwe_all contests
28 and comparing the results of the manual count to the results for those precincts at the

29 county canvass.—Fhe—<euntyauditorshalselectthe precinets ferthe audit at randem
30 . . . . , .

31
32
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Upon completion of the post-election audit, the person in charge of the election

shall reseal and retain the ballots as provided in § 12-20-20.

Section 11. That § 12-17B-22 be AMENDED:

12-17B-22. The county auditor shall send the results of the post-election audit to
the secretary of state and present the results of the audit to the county-eemmissien—at-its

eommission—meeting_canvassing board.

The secretary of state shall publish the results of the post-election audit on the

secretary of state's website.
Section 12. That § 12-20-38 be AMENDED:

12-20-38. The—Beard—oefCanvassers_canvassing board for both primary and
general elections shall at the time provided by § 12-20-36 proceed to-epenthe+returns
the results of the post-election audit conducted pursuant to §§ 12-17B-18 to 12-17B-22,

inclusive, from the various voting precincts in the county, and make abstracts of the votes
cast for each of the candidates and each of the issues.—Each—of-the—abstracts_The
canvassers shall sign and certify each abstract of the votes made—shall-besignedand
certified-by-theecanvassers, under the seal of the county auditor, and-be-depesited_shall

deposit the abstracts in the office of the auditor.

Section 13. That a NEW SECTION be added to chapter 12-21:

If a recount is conducted pursuant to this chapter, the recount must be conducted

by manually counting all the votes cast in the election subject to the recount.

The person in charge of the election shall sign and seal the new returns and make

the new returns public.
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Section 14. That § 12-17B-16 be REPEALED.

Section 16. That § 12-17B-24 be REPEALED.

Section 18. Any automatic tabulating or electronic ballot marking system that had been

previously approved by the State Board of Elections on or before June 30, 2026, must receive

approval from the State Board of Elections on or after July 1, 2026, before the system may

be used in an election conducted in this state.
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