23.321.15 98th Legislative Session 657

2023 South Dakota Legislature
House Bill 1047

Introduced by: The Committee on Military and Veterans Affairs at the request of the Department of the Military

An Act to revise certain provisions regarding military affairs.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 13-55-7 be AMENDED:

O 00 N O u1 »

10
11

12

13
14
15
16
17
18
19
20

21

22
23
24

13-55-7. The term, "armed forces," as used in § 13-55-6, shallmeanrand-include
thefeHoewing:—means all components of the Ynited-States-Army, Army-efthe United-States;
United-States—Navy, United-States Naval Reserves;United-States—Marine Corps, United
StatesMarinre Coerps—Reserve;Air Force, Space Force, and United-States—Coast Guard;

Section 2. That § 18-4-6 be AMENDED:

18-4-6. In addition to the acknowledgment of instruments in the manner and form
and as otherwise authorized by the laws of South Dakota, any person serving in or with
the armed forces of the United States may acknowledge the execution of an instrument,
wherever located, before any commissioned officer in active service of the armed forces
of the United States with the rank of second lieutenant or higher in the Army, Air Force,
Space Force, or Marine Corps, or ensign or higher in the Navy or United States Coast
Guard. The instrument shall not be rendered invalid by the failure to state therein the

place of execution or acknowledgment.

Section 3. That § 33-4-19 be REPEALED:
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Section 4. That § 33-8-1 be REPEALED:

Section 9. That § 33-9-7 be AMENDED:

657
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33-9-7. Any person who advises or endeavors to persuade any officer or

seldierenlisted member of the National Guard to refuse or neglect to appear at such place

or obey such orders is guilty of a Class 2 misdemeanor.

Section 10. That § 33-10-20 be AMENDED:

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

33-10-20. Terms used in this chapter mean:

"Accuser," a person who signs and swears to charges, any person who directs that

charges nominally be signed and sworn to by another, and any other person who

has an interest other than an official interest in the prosecution of the accused;

"Cadet," "candidate," or "midshipman," a person who is enrolled in or attending a

state military academy, a regional training institute, or any other formal education

program for the purpose of becoming a commissioned officer in the state military
forces;

"Classified information,":

(a) Any information or material that has been determined by an official of the
United States or any state pursuant to law, an executive order, or regulation
to require protection against unauthorized disclosure for reasons of national
or state security; and

(b) Any restricted data, as defined in section 11(y) of the Atomic Energy Act of
1954 (42 U.S.C. § 2014(y)) as of January 1, 2012;

"Code," this chapter;

"Commanding officer," includes only commissioned officers of the state military

forces and shall include officers in charge only when administering nonjudicial

punishment pursuant to this code. The term, commander, has the same meaning
as commanding officer;

"Convening authority," includes, in addition to the person who convened the court,

a commissioned officer commanding for the time being or a successor in command

to the convening authority;

"Day," a calendar day and is not synonymous with the term, unit training assembly.

Any punishment authorized by this code which is measured in terms of days shall,

if served in a status other than annual field training, be construed to mean

succeeding duty days;

"Duty status other than state active duty," any other type of duty not in federal
service and not full-time duty in the active service of the state under an order

issued by authority of law and includes travel to and from such duty;
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"Enlisted member," a person in an enlisted grade;

"Judge advocate," a commissioned officer of the organized state military forces
who is a member in good standing of the bar of the highest court of a state, and
is:

(a) Certified or designated as a judge advocate in the Judge Advocate General's
Corps of the Army, Air Force, Navy, or the Marine Corps or designated as a
law specialist as an officer of the Coast Guard, or a reserve component of
one of these; or

(b) Certified as a nonfederally recognized judge advocate by the senior judge
advocate of the commander of the force in the state military forces of which
the accused is a member, as competent to perform such military justice
duties required by this code. If there is no such judge advocate available,
then such certification may be made by such senior judge advocate of the
commander of another force in the state military forces, as the convening
authority directs;

"Military court," a court-martial or a court of inquiry;

"Military judge," an official of a general or special court-martial detailed in

accordance with § 33-10-77;

"Military offenses," those offenses prescribed under this chapter;

"National security," the national defense and foreign relations of the United States;

"Officer," a commissioned or warrant officer;

"Officer in charge," a member of the pavat-militia;,the Navythe Marinre Corps;or

theCeastGuard-Army or Air Force designated as such by appropriate authority;

"Record," when used in connection with the proceedings of a court-martial:

(a) An official written transcript, written summary, or other writing relating to
the proceedings; or

(b) An official audiotape, videotape, digital image or file, or similar material
from which sound, or sound and visual images, depicting the proceedings
may be reproduced;

"State," one of the several states, the District of Columbia, the Commonwealth of

Puerto Rico, Guam, and the U.S. Virgin Islands;

"State active duty," full-time duty in the state military forces under an order of the

Governor or otherwise issued by authority of law, and paid by state funds, and

includes travel to and from such duty;
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(20) "Senior force judge advocate," the senior judge advocate of the commander of the
same force of the state military forces as the accused and who is that commander's
chief legal advisor;

(21) "State military forces," the National Guard of the State of South Dakota, as defined
in Title 32, United States Code, and any other military force organized under the
Constitution and laws of this State, when not in a status subjecting them to
exclusive jurisdiction under chapter 47 of Title 10, United States Code;

(22) "Superior commissioned officer," a commissioned officer superior in rank or
command;

(23) "Senior force commander," the commander of the same force of the state military

forces as the accused.

Section 11. That § 33-10-48 be AMENDED:

33-10-48. If the Governor, as commander in chief, issues an order to the National
Guard, or any portion thereof, or the commanding officer of an organization issues any
order, to perform any military duty that may be required under the law and regulations,
and any enlisted servicemember fails to report for duty, any law enforcement officer shall,
upon written request of the commanding officer of such company or troop, if furnished
with a copy of the order of the Governor or the commanding officer of the organization,
arrest the enlisted servicemember and deliver that enlisted servicemember in person to
the commanding officer wherever the commanding officer may direct. The law
enforcement officer shall be allowed the same fees and mileage for such service as are
now allowed by law in criminal cases. The fees and mileage shall in the first instance be
paid by the state if the servicemember's duties are in the service of the state, otherwise
the fees and mileage shall be paid as the United States so provides. The fees and mileage
may be recovered from the servicemember in accordance with the rules and regulations
of the United States armed forces. The seeretary-ofthe Departmentofthe-MilitaryAdjutant
General may promulgate rules, pursuant to chapter 1-26, to provide for the recovery of

fines and mileage from a servicemember who fails to report for military duty as ordered.

Section 12. That § 33-10-60 be AMENDED:

33-10-60. Rules promulgated by the seeretary—ofthe Department—of—the
MiitaryAdjutant General, pursuant to chapter 1-26, may prescribe the form of records to

be kept of proceedings under this code and may prescribe that certain categories of those

proceedings shall be in writing.

Underscores indicate new language.
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Section 13. That § 33-10-86 be AMENDED:

33-10-86. Under such rules as may be promulgated by the seeretary—of—the
Pepartment—oftheMilitary—Adjutant General pursuant to chapter 1-26, the convening

authority of a general or special court-martial or court of inquiry shall detail or employ

qualified court reporters, who shall record the proceedings of and testimony taken before

that court and may detail or employ interpreters who shall interpret for the court.
Section 14. That § 33-10-158 be AMENDED:

33-10-158. A complete verbatim record of the proceedings and testimony shall
be prepared in each general and special court-martial case resulting in a conviction.

In all other court-martial cases, the record shall contain such matters as may be
prescribed by rules promulgated pursuant to chapter 1-26 by the seeretary—ef—the

Pepartment-of-the-MilitaryAdjutant General.

Section 15. That § 33-10-159 be AMENDED:

33-10-159. Each summary court-martial shall keep a separate record of the
proceedings in each case. The record shall be authenticated in the manner as may be
prescribed by rules promulgated pursuant to chapter 1-26 by the seeretary—of—the

Pepartment-of-the MilitaryAdjutant General.

Section 16. That § 33-10-163 be AMENDED:

33-10-163. The limits of punishment for violations of the punitive provision
prescribed by this code shall be lesser of the sentences prescribed by the manual for
courts-martial of the United States in effect enJanuary31;2012at the time of the offense,

and the state manual for courts-martial. However, in no instance may any punishment

exceed that authorized by this code.
Section 17. That § 33-10-189 be AMENDED:

33-10-189. Before acting pursuant to § 33-10-188 on any general or special
court-martial case in which there is a finding of guilt, the convening authority or other
person taking action shall obtain and consider the written recommendation of a judge
advocate. The convening authority or other person taking action shall refer the record of

trial to the judge advocate, and the judge advocate shall use such record in the preparation
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f indicate deleted language.


https://sdlegislature.gov/Statutes?Statute=33-10-86
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-86
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-86
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes?Statute=33-10-158
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-158
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-158
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes?Statute=33-10-159
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-159
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-159
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes?Statute=33-10-163
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-163
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-163
https://sdlegislature.gov/Statutes?Statute=33-10-189
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-189
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-189
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-188

a U1 A W N R

10
11
12
13
14

15

16
17
18
19
20
21

22

23
24
25
26
27
28
29
30
31

23.321.15 7 657

of the recommendation. The recommendation of the judge advocate shall include such

matters as may be prescribed by rules promulgated pursuant to chapter 1-26 by the

seeretary-of-the Department-of-the-MilitaryAdjutant General and shall be served on the

accused, who may submit any matter in response pursuant to § 33-10-182. Failure to

object in the response to the recommendation or to any matter attached to the

recommendation waives the right to object thereto.

Section 18. That § 33-10-202 be AMENDED:

33-10-202. The record of trial and related documents in each case reviewed
pursuant to § 33-10-201 shall be sent for action to the adjutant general, if:
(1) The judge advocate who reviewed the case recommends corrective action;
(2) The sentence approved pursuant to § 33-10-187 extends to dismissal, a bad-
conduct or dishonorable discharge, or confinement for more than six months; or
(3) Such action is otherwise required by rules promulgated by the seeretary—of-the

Pepartment-of the MilitaryAdjutant General pursuant to chapter 1-26.

Section 19. That § 33-10-222 be AMENDED:

33-10-222. Pursuant to rules as may be promulgated by the seeretary—of-the

Pepartment-eftheMilitaryAdjutant General pursuant to chapter 1-26, all rights, privileges,
and property affected by an executed part of a court-martial sentence which has been set

aside or disapproved, except an executed dismissal or discharge, shall be restored unless
a new trial or rehearing is ordered and such executed part is included in a sentence

imposed upon the new trial or rehearing.

Section 20. That § 33-10-226 be AMENDED:

33-10-226. Pursuant to rules promulgated by the seeretary-ofthe Departmentof
the—MilitaryAdjutant General pursuant to chapter 1-26, an accused who has been

sentenced by a court-martial may be required to take leave pending completion of action

under this section if the sentence, as approved pursuant to § 33-10-187, includes an
unsuspended dismissal or an unsuspended dishonorable or bad-conduct discharge. The
accused may be required to begin such leave on the date on which the sentence is
approved pursuant to § 33-10-187 or at any time after such date, and such leave may be
continued until the date on which action under this section is completed or may be

terminated at any earlier time.
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f indicate deleted language.


https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-182
https://sdlegislature.gov/Statutes?Statute=33-10-202
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-202
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-202
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-201
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-187
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes?Statute=33-10-222
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-222
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-222
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes?Statute=33-10-226
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-226
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-226
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=1-26
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-187
https://sdlegislature.gov/Statutes/Codified_Laws/DisplayStatute.aspx?Type=Statute&Statute=33-10-187

N o o1 A W N

(0]

10
11
12
13
14
15
16

17

18
19
20
21
22
23
24
25
26
27
28
29
30

23.321.15

8 657

Section 21. That § 33-12-1 be REPEALED:

Section 22. That § 36-1-2 be AMENDED:

36-1-2. The term, “armed forces”, as used in this chapter shal-meanand-inclade

thefellowing+ means all components of the United States Army, Army of the United States,
United States Navy, United States Naval Reserve, United States Air Force, United States

Marine Corps, United States Marine Corps Reserve,_United States Space Force, United

States Coast Guard, United States Coast Guard Reserve which shall be construed to

include the United States Coast Guard Temporary Reserve, Women's Army Corps, United

States Navy Women's Reserve, United States Marine Corps Women's Reserve, United

States Coast Guard Women's Reserve, Army Nurse Corps, and Navy Nurse Corps.

Section 23. That § 58-33-117 be AMENDED:

mean:

(1)

(2)

(3)

58-33-117. Terms in this section and §§ 58-33-118 to 58-33-130, inclusive,

"Active duty," full-time duty in the active military service of the United States and
includes members of the reserve component (National Guard and Reserve) while
serving under published orders for active duty or full-time training. The term does
not include members of the reserve component who are performing active duty or
active duty for training under military calls or orders specifying periods of less than
thirty-one calendar days;

"Armed forces of the United States," all components of the Army, Navy, Air Force,
Space Force, Marine Corps, and Coast Guard;

"Department of Defense (DoD) personnel," all active duty service members and all
civilian employees, including nonappropriated fund employees and special

government employees, of the Department of Defense;

Underscores indicate new language.
f indicate deleted language.
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"Door to door," a solicitation or sales method whereby an insurance producer
proceeds randomly or selectively from household to household without prior
specific appointment;

"General advertisement," an advertisement having as its sole purpose the
promotion of the reader's or viewer's interest in the concept of insurance, or the
promotion of the insurer or the insurance producer;

"Known" or "knowingly," the insurance producer or insurer had actual awareness,
or in the exercise of ordinary care should have known, at the time of the act or
practice complained of, that the person solicited:

(a) Is a service member; or

(b) Is a service member with a pay grade of E-4 or below;

"Military installation," any federally owned, leased, or operated base, reservation,
post, camp, building, or other facility to which service members are assigned for
duty, including barracks, transient housing, and family quarters;

"MyPay," a defense finance and accounting service internet-based system that
enables service members to process certain discretionary pay transactions or
provide updates to personal information data elements without using paper forms;
"Service member," any active duty officer (commissioned and warrant) or enlisted
member of the armed forces of the United States;
"Side fund," a fund or reserve that is part of or otherwise attached to a life
insurance policy (excluding individually issued annuities) by rider, endorsement or
other mechanism which accumulates premium or deposits with interest or by other
means. The term does not include:
(a) Accumulated value or cash value or secondary guarantees provided by a
universal life policy;
(b) Cash values provided by a whole life policy which are subject to standard
nonforfeiture law for life insurance; or
(c) A premium deposit fund which:
() Contains only premiums paid in advance which accumulate at
interest;
(i) Imposes no penalty for withdrawal;
(iii) Does not permit funding beyond future required premiums;
(iv) Is not marketed or intended as an investment; and

(v) Does not carry a commission, either paid or calculated;

Underscores indicate new language.
f indicate deleted language.
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(11) "Specific appointment," a prearranged appointment agreed upon by both parties

and definite as to place and time.

Underscores indicate new language.
f indicate deleted language.



