Drafted 1051C
On page 1, line 4, of the Introduced bill, after "life" insert " and health"

On page 1, line 5, of the Introduced bill, after "persons " delete "The same available means and
medical skills that a physician would render to any child born alive, "

On page 1, line 7, of the Introduced bill, delete " to promote, preserve, and maintain the child's life,
must be used to promote, preserve, and maintain the life of a child born alive as a result of an
abortion or an attempted abortion at the same gestational age.

Any " and insert "The same means and medical skills and treatment provided a child born alive
consistent with accepted standards of medical practice for treatment of a child at that child's particular
stage of gestation must be employed and provided to every child born alive immediately following an
abortion or an attempted abortion. This obligation applies to every "

On page 1, line 12, of the Introduced bill, after "alive" insert ". Such physician"

On page 1, line 12, of the Introduced bill, after "child" delete ". In addition to using the means and
skills required by this section, the physician shall"

On page 1, line 13, of the Introduced bill, after "shall " insert "under the laws of this state, with all of
the duties that attend that relationship. Among the duties of such physician is the duty to "

On page 1, line 14, of the Introduced bill, after "hospital" insert ", consistent with accepted standards
of medical practice"

On page 1, line 16, of the Introduced bill, delete "development" and insert " gestation”

On page 2, line 2, of the Introduced bill, after "action." delete "Any mother upon whom an abortion
has been performed, or the mother's parent or guardian in the case of a minor, may maintain an
action, against the physician who performed the abortion, for the death of, or injury to, the infant if:

(1) The abortion resulted in the infant being born alive; and

(2) The infant's death or injury was the result of negligence, gross negligence, or any other violation
of a legal standard of care."

On page 2, line 8, of the Introduced bill, delete "An award under this section may include
compensatory damages, punitive damages equal to three times the cost of the abortion procedure,
and reasonable attorney's fees.

A physician who fails to meet the requirements of § 34-23A-16. 1 is liable to the state for a civil
penalty at least equal to one hundred thousand dollars. The attorney general may bring the suit and
may recover reasonable attorney's fees. The civil penalty is in addition to any other recovery
authorized by law. If the physician prevails, the physician may recover reasonable attorney's fees
incurred in defending against the suit.

If a physician fails to meet the requirements of § 34-23A-16. 1, that failure constitutes grounds for
the suspension or revocation of the physician's license to practice medicine under § 36-4-29.

Any person having knowledge of a failure to meet the requirements of § 34-23A-16. 1 may report the
failure to the attorney general. Upon request, the person's identity must remain confidential.


https://sdlegislature.gov/Legislative_Session/Bills/Amendment.aspx?Amend=

Nothing in § 34-23A-16. 1 may be construed to hold the mother of the infant born alive criminally or
civilly liable for any acts or omissions of the physician, if the mother did not consent to the acts or
omissions." and insert "

A mother upon whom an abortion has been performed, or attempted to be performed, whose child is
born alive, whose consent for the abortion was either not informed or not voluntary, may maintain a
civil tort claim against the physician, the physician's agents who performed or attempted to perform
the abortion, and the abortion facility, pursuant to §§ 34-23A-60 and 34-23A-61.

In addition to the damages recoverable under §§ 34-23A-60 and 34-23A-61, a mother upon whom an
abortion is performed or attempted to be performed, whose child is born alive, may obtain money
damages for any psychological injury the mother sustained where the physician's negligence in caring
for the child following birth was a significant contributing factor in causing her psychological injury.

The child born alive has a cause of action against the physician, the physician's agents, and the
abortion facility, for any physical or psychological injury, or both, for any injuries sustained during and
as a result of the abortion, and for any additional physical or psychological injury, or both, where the
negligence of the physician, the physician's agents, and the abortion facility, in the medical care
following birth, was a significant contributing factor.

The money damages for any claim brought pursuant to this section must include all traditionally
recognized compensatory and punitive damages recoverable under the laws of this state and punitive
damages for intentional disregard for the standard imposed by § 34-23A-16.1 and for reasonable
attorney's fees.

A physician who fails to meet the requirements of § 34-23A-16.1 is liable to the state for a civil
penalty of one hundred thousand dollars for each offense. The attorney general may bring an action to
recover that civil penalty and, if successful, shall be awarded reasonable attorney's fees.

A licensed physician, licensed agent, and licensed abortion facility who or that fails to comply with the
requirements of § 34-23A-16.1, must be reported to the South Dakota Board of Medical and
Osteopathic Examiners and that may form the grounds for sanctions, including suspension of the
physician's license and, where appropriate, revocation of such license.

Any person having knowledge of a failure to meet the requirements of § 34-23A-16.1 may report the
failure to the attorney general and, upon request, that person's identity must remain confidential.

Nothing in § 34-23A-16.1 may be construed to hold the mother of the child born alive criminally or
civilly liable for consenting to an abortion, or for the acts of the physician, the physician's agents, or
the abortion facility for violation of § 34-23A-16.1 following the child being born alive.



