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21.201.14 96th Legislative Session 916

2021 South Dakota Legislature
Senate Bill 98

Introduced by: Senator Rusch

An Act to limit the application of the death penalty.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 23A-27A-1 be AMENDED.

23A-27A-1. Mitigating circumstances and aggravating circumstance
considered by judge or jury.
Pursuant to §§ 23A-27A-2 to 23A-27A-6, inclusive, in all cases for which the death
penalty may be authorized, the judge shall consider, or shall include in instructions to the

jury for it to consider, evidence supporting any mitigating circumstances-anrd-any-of-the
fellewing or aggravating circumstances-which-may-be-supported-by-the-evidence:
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the purposes of this chapter, an aggravating circumstance occurs only when

the defendant is the actual perpetrator, rather than an accomplice, aider, or

abettor, of first degree premeditated murder under subdivision 22-16-4(1), of

a law enforcement officer, employee of a corrections institution, or firefighter

while the victim is engaged in the performance of such official duties.

Section 2. That § 23A-27A-2 be AMENDED.

23A-27A-2. Presentence hearing required--Relevant evidence.

In all cases in which the death penalty may be imposed and which are tried by a
jury, upon a return of a verdict of guilty by the jury, the court shall resume the trial and
conduct a presentence hearing before the jury. Such hearing shall be conducted to hear
additional evidence in mitigation and aggravation of punishment. At such hearing the jury
shall receive all relevant evidence, including:

(1) Evidence supporting-any-ef the aggravating circumstances-tisted-under provided in

§ 23A-27A-1;

(2) Testimony regarding the impact of the crime on the victim's family;

(3) Any prior criminal or juvenile record of the defendant and such information about
the defendant's characteristics, the defendant's financial condition, and the
circumstances of the defendant's behavior as may be helpful in imposing sentence;

(4) All evidence concerning any mitigating circumstances.
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Section 3. That § 23A-27A-4 be AMENDED.

23A-27A-4. Aggravating circumstance and recommendation of death
penalty required for Class A felony death sentencing by jury--Life
imprisonment.
If, upon a trial by jury, a person is convicted of a Class A felony, a sentence of
death-shall may not be imposed unless the jury verdict at the presentence hearing includes
a finding of atdeast-ene_the aggravating circumstance provided under § 23A-27A-1 and a

recommendation that such sentence be imposed. If-ar_the aggravating circumstance is

found and a recommendation of death is made, the court shall sentence the defendant to

death. Ifa the aggravating circumstance is not found or a sentence of death is not

recommended by the jury, the court shall sentence the defendant to life imprisonment.
The provisions of this section shall not affect a sentence when the case is tried without a

jury or when a court accepts a plea of guilty.
Section 4. That § 23A-27A-5 be AMENDED.

23A-27A-5. Written designation of aggravating circumstance required.
The jury, if its verdict is a recommendation of death, shall designate in writing,
signed by the foreman of the jury, that the aggravating circumstance-er—eireumstances
whieh—it provided under § 23A-27A-1 is found beyond a reasonable doubt. Upon the

findings of the jury, the judge shall fix a sentence of death.

Section 5. That § 23A-27A-6 be AMENDED.

23A-27A-6. Designation by judge in nonjury cases--Aggravating
circumstance required for death penalty imposition.

In nonjury cases the judge shall, after conducting the presentence hearing as
provided in § 23A-27A-2, designate, in writing, that the aggravating circumstance_—er
eireumstances;Hany—which-he-was found beyond a reasonable doubt_or was not so found.
Unless atdeast-ene—of-the statutory aggravating circumstances—enumerated provided in
§ 23A-27A-1 is-se found_beyond a reasonable doubt, the death penalty-shall_may not be

imposed.

Section 6. That § 23A-27A-12 be AMENDED.

23A-27A-12. Factors reviewed by Supreme Court regarding sentence.
Withregardto-Regarding the sentence, the Supreme Court shall determine:
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(1) Whether the sentence of death was imposed under the influence of passion,
prejudice, or any other arbitrary factor; and

(2) Whether the evidence supports the jury's or judge's finding of—=a_the statutory
aggravating circumstance as-eaumerated provided in § 23A-27A-1; and

(3) Whether the sentence of death is excessive or disproportionate to the penalty

imposed in similar cases, considering both the crime and the defendant.
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