State of South Dakota

EIGHTY-FIFTH SESSION

LEGISLATIVE ASSEMBLY, 2010
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House ENGROsSED No. HB 1041 - 212212010

This bill has been extensively amended (hoghoused) and may no longer be consistent
with the original intention of the sponsor.

Introduced by: The Committee on Appropriations at the request of the Department of
Revenue and Regulation

FOR AN ACT ENTITLED, An Act to revise certain provisions concerning the application and
administration of the cigarette tax and to repeal certain requirements concerning cigarette
stamps.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That chapter 10-50 be amended by adding thereto a NEW SECTION to read as

follows:

The tax imposed by 810-50-3 shall be paid at the time the distributor or wholesaler brings
or causes to be brought into this state cigarettes for sale; makes, manufactures, or fabricates
cigarettes in this state for sale in this state; or ships or transports cigarettes to any dealer in this
state to be sold by the dealer.

Section 2. That chapter 10-50 be amended by adding thereto a NEW SECTION to read as
follows:

A licensed distributor or licensed wholesaler may only sell cigarettes to a dealer. A dealer

may only purchase cigarettes from a wholesaler or distributor licensed pursuant to this chapter.

180 copies of this document were printed by the South Dakota Insertions into existing statutes are indicated by underscores.
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9. HB 1041

A violation of this section is a Class 2 misdemeanor.

Section 3. That chapter 10-50 be amended by adding thereto a NEW SECTION to read as
follows:

On or before the fifteenth day of each calendar month, each person required to pay the tax
imposed by § 10-50-3 shall report, on forms prescribed by the secretary, the amount and type
of cigarettes manufactured or brought into this state during the month preceding the month in
which the report is made, and the source of the cigarettes. The person shall remit the tax due on
the cigarettes with the filing of the form. Any person who fails to timely file the form and pay
the tax in this section may be subject to penalty and interest as prescribed in § 10-59-6. Any
person seeking to recover overpayment of the tax imposed in § 10-50-3, may do so in the
manner prescribed in 8§ 10-59-19, 10-59-20, 10-59-21, 10-59-22, 10-59-23, and 10-59-24. The
secretary may secure the payment of any unpaid tax in the same manner as prescribed in chapter
10-59. If any taxpayer destroys cigarettes upon which the tax imposed by § 10-50-3 has been
paid because of unfitness for sale, a credit or refund in the amount of the tax paid on those

products shall be granted as prescribed in this section for the overpayment of tax.

Section 4. That § 10-50-4 be repealed.
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.3 HB 1041

Section 6. That § 10-50-6 be amended to read as follows:

10-50-6. Any cigarette on which a tax has been paid;the-payment-beingevidencedby-the
afftxing-of-the-stamp; is not subject to a further tax under this chapter. However, any person,

who possesses two thousand or more cigarettes that-donotbearatax-stamp-indicating that the
South Dakota cigarette tax has not been paid, shall pay the tax imposed pursuant to § 10-50-3
plus a penalty equal to ten percent of the total tax due.

Section 7. That § 10-50-18 be repealed.
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4. HB 1041

Section 10. That § 10-50-20.1 be amended to read as follows:

10-50-20.1. Whenever If a distributor destroys cigarettes accidentally or intentionally

because of staleness or other unfitness for sale which have-been-stampet-asprovidedin tax has

been paid pursuant to this chapter, a credit or refund shall be given to the distributor ata-price

egtat-torinety-fivepercentofthe-face-vatue-efthe-stamps upon proof of loss presented to the

department within one year after the destruction of the stamped cigarettes if loss is established
to the satisfaction of the Department of Revenue and Regulation.
Section 11. That 8§ 10-50-21 be amended to read as follows:

10-50-21. Any person who

regutredby-thischapter,for-the purpose-of-evading evades the tax thereby imposed; by this

chapter is guilty of a Class 4 felony.

Section 12. That § 10-50-25 be repealed.
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7. HB 1041

Section 19. That § 10-50-32 be amended to read as follows:

10-50-32. No person, other than a licensed distributor, may sell, offer for sale, display for

sale, or possess with intent to sell, advertise for sale, ship or cause to be shipped, or possess with

intent to deliver to another person, any cigarettes which geroet-bear-stamps-evideneing-the

payment of the tax imposed by this chapter has not been paid.

A violation of this section is a Class 2 misdemeanor. Any subsequent violation is a Class

6 felony.

Section 20. That § 10-50-33 be repealed.

Section 21. That § 10-50-34 be amended to read as follows:

10-50-34. The secretary of revenue and regulation and inspectors of the Department of
Revenue and Regulation are-charged-with-the-tuty-efenforeing shall enforce the provisions of
this chapter, ant-are-gtver have the power of peace officers and attherized-ant-empowered-to

may arrest any violator of the provisions of this chapter, to—entercomptaint and may enter

complaints before any court of competent jurisdiction-ane-te-setze-without-formatwarrant-aned

Section 22. That § 10-50-35 be amended to read as follows:
10-50-35. Any cigarettes found at any place in this state without stamps-affixed-thereto the

tax being paid as required by this chapter unless the cigarettes are in the possession of a licensed
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_g- HB 1041

distributor or wholesaler in the original unopened shipping package or unless they the cigarettes
are in a course of transit from without this state and consigned to a licensed distributor or a
licensed wholesaler, are declared to be contraband goods and may be seized by the secretary,
the secretary's agents, or employees, or by any law enforcement of this state if directed by the
secretary to do so, without a warrant.

Section 23. That § 10-50-36 be amended to read as follows:

10-50-36. Any cigarettes seized under the provisions of this chapter shall be confiscated and
forfeited to the state;ane-the. The secretary shall sell steh the confiscated preperty cigarettes
to a licensed dealer or distributor to the best advantage to the state. The proceeds from stieh the
sale shall be ferthwith remitted to the secretary of revenue and regulation as part of the income
for the enforcement of this chapter. Such sale by the state shalt does not relieve the purchaser
from paying the tax ane-stamptng—the-articles—se—soted—tohim; as provided in this chapter

Section 24. That § 10-50-37 be repealed.

Section 25. That § 10-50-39 be amended to read as follows:

10-50-39. On or before the fifteenth day of each month each distributor shall render to the
secretary of revenue and regulation a verified report of all sales and deliveries on forms
prescribed by the secretary, showing the quantity of cigarettes sold or delivered in this state

during the preceding calendar month

other information as the secretary shat-regttre requires.
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Section 26. That § 10-50-58 be repealed.

Section 28. That § 10-50-60 be amended to read as follows:

10-50-60. The secretary of revenue and regulation may promulgate rules pursuant to chapter

1-26 concerning:

(1)
()
(3)
(4)
()
(6)
(7)
(8)

Credit for damaged or unfit cigarette packages;
Refune-fortintsed-stamps-and-other-indicta;

The definition of cigarette wholesaler;

Licensing, including bonding and filing license applications;
The filing of returns and payment of tax;

Determining the application of the tax and exemptions;
Taxpayer record-keeping requirements; and

Determining auditing methods.

Section 29. That § 10-50-80 be amended to read as follows:

10-50-80. No later than twenty days after the end of each calendar quarter, and more

frequently if so directed by the secretary, each distributor and wholesaler shall submit
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-10- HB 1041

information concerning each nonparticipating manufacturer as the secretary requires to facilitate
compliance with 88 10-50-72 to 10-50-92, inclusive, including, a list by brand family of the
total number of cigarettes or, in the case of roll-your-own, the equivalent stick count, for which

the distributor or wholesaler a

paid the cigarette tax due during the previous calendar quarter. The distributor or wholesaler
shall maintain and make available to the secretary all invoices and documentation of sales of
all nonparticipating manufacturer cigarettes and any other information relied upon in reporting
to the secretary for a period of six years. The secretary may, in addition to any other provision
of law, impose and collect a monetary penalty in an amount not to exceed five hundred dollars
per day, for the failure of a distributor or wholesaler to timely or accurately comply with this
section. Any monetary penalty collected pursuant to this section shall be deposited in the state
general fund.
Section 30. That § 10-50-82 be amended to read as follows:

10-50-82. No distributor or wholesaler or other person may:

—2)—SeH sell or distribute, or acquire, hold, own, possess, transport, import, or cause to

be imported, cigarettes of a tobacco product manufacturer or brand family not
included in the directory that the distributor, wholesaler, or other person knows or
should know are intended for distribution or sale in this state.
The secretary may, in addition to any other provision of law, impose and collect a monetary
penalty in an amount not to exceed the greater of five hundred percent of the retail value of the

cigarettes or five thousand dollars for each violation of this section by a distributor or
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1 wholesaler. Any monetary penalty collected pursuant to this section shall be deposited in the

2  state general fund.



