State of South Dakota

EIGHTIETH SESSION
LEGISLATIVE ASSEMBLY, 2005

706L0217
HousE BILL No. 1092

Introduced by: Representatives Dykstra, Cutler, Haverly, Hennies, Kraus, Krebs,
McLaughlin, Miles, Murschel, Rave, Tornow, and Wick and SenatorsKelly,
Adelstein, Broderick, Dempster, and McCracken

1 FORAN ACT ENTITLED, An Act to provide for acommercial real estate broker lien.

2 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

3 Section 1. Terms used in this Act mean:

4 (1) "Broker," asdefined in § 36-21A-6;

5 (2) "Brokerage agreement,” any written agreement for the payment for brokerage

6 services of abroker for the management, sale, purchase, lease, or other conveyance

7 or acquisition of real estate. The brokerage agreement may be stated in any document

8 signed by the party obligated to make payment for the services of abroker such asa

9 listing agreement, representation agreement, agreement of sale, lease, option, or
10 exchange agreement that expressly statesthe amount or the method of calculating the
11 amount of payment for the services of a broker, and that expressly states that the
12 broker identified inthat brokerage agreement hasaright to abroker'slien asprovided
13 inthisAct. No oral brokerage agreements are subject to enforcement under thisAct.
14 No side agreements are enforceable unless signed by all parties to the brokerage
15 agreement;
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(3 "Broker'slien,” thelien of abroker as provided by this Act;

(4) "Commercia red estate," any estate or interest owned in:

(&  Any real estate with improvements other than one to four residential units;

(b)  Any real estateincluding oneto four residential units that has any part of the
property used for nonresidential purposes;

(c) Land on which no buildings or structures are located and which is zoned or
availablefor commercial, manufacturing, industrial, retail, or multifamily use;

(d) Land of any zoning classification being purchased for development or
subdivision; or

(e) Red estatethat isused for agricultural purposesunlessthe purchaser isbuying
the property for the purpose of continuing the agricultural use.

The term, commercial real estate, does not include single-family residentia units

such ascondominiums, townhomes, mobile homes, or homessold, purchased, |eased,

or otherwise conveyed or acquired on a unit-by-unit basis even though these units

may be part of alarger building or property containing more than four residential

units;

(5) "Conveyance' or "conveying," asae, lease, exchange, or other transfer of any estate

or interest in real estate.

Section 2. Upon performance of al of the duties of the real estate broker as stated in the
brokerage agreement except completing settlement, the broker may place a broker's lien upon
commercial real estate that isthe subject of the brokerage agreement for the unpaid amount of
payment due the broker asis stated in the brokerage agreement. The brokerage agreement shall
expressly state the amount or the method of cal cul ating the amount of payment for the services

of the broker and shall expressly state that the broker has aright to a broker's lien as provided
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in this Act. The brokerage agreement shall contain the following information:

(1) Statethat the brokerage agreement is a binding contract under state law;

(2) Identify property that is covered by the broker's agreement by description or tax

parcel, or both;

(3 State the method of determining payment; and

(4) Expresdly state the broker's right to impose alien for nonpayment.

Failure of the agreement to contain the above four provisions provided in this section
renders the agreement ineligible for a broker's lien, but does not invalidate the agreement’s
enforcement in a court action.

Section 3. The claim for a broker's lien shall attach to the commercial real estate upon the
broker filing anotice of lien as provided in section 5 of this Act in the office of the register of
deedsin the county wherethereal estateislocated. If thereal estateislocated in morethan one
county, the notice of lien shall befiled inthe office of theregister of deedsfor each such county.
A noticeof lien shall beindexed by the name of the person charged, in aseparateindex for such
purposes maintained inthe office of theregister of deedsin each county. Theindex shall include
the name of the person charged and the date and timethe notice of lienwasfiled. A feefor filing
the notice of lien shall be provided in subdivision 7-9-15(3) and shall be paid at the time of
filing the notice of lien. The notice of lien shall be available to the public upon request. The
broker may file the item pro se or with the assistance of counsel.

If a broker has a brokerage agreement with a buyer or tenant for the buyer or tenant to
compensate the broker, then the claim for lien pursuant to the notice of lien filed according to
this section shall attach to the buyer's or tenant's estate or interest in the real estate only upon
either of the following events:

(1) Therecording of the document conveying the commercial real estateto the buyer; or
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(2) Thesigning of the lease by the landlord and tenant whichever is applicable.

Notwithstanding the filing of anotice of lien, the broker'slien is not enforceable except as
provided in section 9 of this Act.

Section 4. Thelien shall be filed within one hundred twenty days of the failure to pay upon
completion of the duties under section 2 of this Act or the agreed upon payment schedule. The
notice of lien is effective for one year following the date of filing such notice of lien unlessthe
broker filesacontinuation of lien asto the same broker'slien prior to the expiration of that one-
year period. A continuation of lien shall be in the same form as the notice of lien and shall be
effective for one year unlessthe broker files a continuation of lien within that one-year period.
The notice of lien may be so continued for subsequent one-year periods until and unless the
broker's lien is void and unenforceable, extinguished, or released and satisfied as provided in
this Act but in no event may a continuation of lien befiled after the broker'slien ceasesto exist
pursuant to section 2 of thisAct. Renewal of leasesthat were subject of abrokerage agreement
shall restart the one hundred twenty-day period in which to file aform of notice upon failureto
pay.

Section 5. Thenoticeof lien shall state the name of the broker claiming the broker'slien, the
name of the record owner of the commercial real estate that isthe subject of the broker'slien as
stated in the brokerage agreement, the name of the tenant of thelien if upon theleasehold estate
of the tenant, a description of the commercial real estate upon which the broker'slien is being
claimed, the amount or method of computing the compensation for which the broker'slien is
claimed, thereal estatelicense number of the broker claiming the broker'slien, the names of the
parties to the brokerage agreement, and the date of the brokerage agreement. The notice of lien
shall contain the affidavit of the person signing that the information contained in the notice of

lienistrue and correct. The notice of lien shall be signed and sworn by the broker claiming the
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broker'slien and shall be verified. In the event of any lien claimed against aleasehold estate of
a tenant, the landlord of that tenant shall also be furnished a copy by certified mail of such
notice of lien.

Section 6. The broker shall cause a copy of the notice of lien to be mailed to the record
owner of thecommercial real estate by certified mail, return receipt requested, to thelast known
address of the owner or, if that is unknown, then to the address for the owner shown on the
county real estatetax records, or if thelienisclaimed on theleasehold estate of the tenant, then
to the tenant at the address shown on the lease.

Section 7. Thebroker'slienisvoid and unenforceableif filing doesnot occur withinthetime
and in the manner required by this Act.

Section 8. Whenever anotice of lien has been recorded, the record owner of thecommercial
real estate or the tenant in case of alien upon the leasehold estate may extinguish the lien by
depositing funds equal to the full amount stated in the notice of lien plus ten percent to be
applied towards any sums awarded the broker under section 10 of this Act. These funds shall
be held in escrow by such person and by such process which may be agreed to by the parties,
either in the brokerage agreement or otherwise, for the payment to the broker or otherwise for
resolution for their dispute or, in the absence of any such mutually agreed person or process, the
funds may be deposited with the circuit court by thefiling of aninterpleader. Upon such deposit
of funds, the lien shall be automatically extinguished and the commercial rea estate shall be
considered released from such lien or claim of lien. Upon written notice to the broker that the
funds have been escrowed, the broker shall within two business daysfile in the same office of
the register of deeds where the notice of lien was filed, a document stating that the lien was
extinguished and the commercial real estate released by an escrow established pursuant to this

section. If the broker failsto file such document, the person holding the funds may sign and file
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such document and deduct from the escrow the reasonable cost of preparing and filing the
document. Upon the filing of such document, the broker is deemed to have an equitablelien on
the escrow funds pending aresolution of the broker's claim for payment and the funds may not
be paid to any person, except for such payments to the holder of the funds as provided in this
section, until aresolution of the broker's claim for payment has been agreed to by all necessary
parties or ordered by a court having jurisdiction.

Section 9. A broker may bring suit to enforce the broker's lien in the circuit court in the
county where the commercial real estate is located, or in either county if the commercial real
estate is located in more than one county, by filing acomplaint as a debt action would be filed
and prosecuted pursuant to the rules of civil procedure of that court. Such complaint may be
filed following the occurrence of the failure to make the payment to the broker, asrequired by
the brokerage agreement, for which the notice of lien had been filed. Notwithstanding any
statute of limitation or repose or other procedural limitation, any such complaint shall be
brought within one month following thefiling of the notice of lien or last filed continuation of
lien.

Section 10. The costs and expenses of all proceedings brought under thisAct, including the
enforcement of the broker's lien, including reasonable attorney's fees actually incurred, costs,
and prejudgment and postjudgment interest at the contract rate specified in the brokerage
agreement, or if no rate is specified, then at the legal rate, shall be borne by the party or parties
to such proceeding against whom judgment is entered. When more than one party is so
responsible for such costs, fees, expenses, and interest, the costs, fees, expenses, and interest
may be equitably apportioned by the court among those responsible parties, but in the absence
of such apportionment, such responsible parties shall be jointly and severally liable.

Section 11. The broker'slienisalien onthe commercial real estate that isthe subject of this
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notice of lien and has priority from the time it has been filed as required by this Act, except as
toal mortgageswhenever recorded or filed, liensimposed or created by statute, and liensof the
federal government and state government and their respective political subdivisions, each of
which has priority over a broker's lien and al previously filed liens or judgments of record, if
any.

Section 12. If anotice of lien hasbeen filed, and acondition occursthat in good faith would
preclude the broker from receiving compensation under the terms of the brokerage agreement,
the broker shall provide to the record owner of the commercial real estate and the person who
would have been liable for such payment, awritten release or satisfaction of the broker'slien.

Upon written demand of the record owner, the person liable for payment to the broker
pursuant to the brokerage agreement, the holder of any lien against the commercial real estate,
or the agent of any of the foregoing, served on the broker who filed the notice of lien requiring
that suit be commenced to enforce the broker's lien, asuit shall be commenced as provided in
this Act within thirty daysthereafter, or the broker'slien shall be deemed released and satisfied.
Service of such demand shall be in the manner required for the service of a summons and
complaint under the rules of civil procedure of the circuit court.

If aclaimispaid for which abroker'snotice of lien hasbeen timely filed or if thereisfailure
to institute a suit to enforce the broker's lien within the times provided by this Act or if the
notice of lien has not been continued as provided in this Act, the broker's lien shall be deemed
released and satisfied and the broker shall immediately file a satisfaction and release with the
office of the register of deeds where the notice of lien is filed and acknowledge release and
satisfaction of the broker'slien, inwriting, on written demand of the record owner or the person
who was liable for the payment pursuant to the brokerage agreement. Thefiling of the release

and satisfaction by the broker is not required to extinguish the broker's lien or notice of lien.
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Section 13. An agreement by a broker to waive the right to a broker's lien without having
first received full payment is against public policy, void, and unenforceable.

Section 14. This Act applies to any written brokerage agreement effective after June 30,

2005, but not to any written brokerage agreement that was effective prior to July 1, 2005, unless

by agreement of the parties to that brokerage agreement.



